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SUMMARY

The regulatory structure created by the Law of Armed Conflict (“LOAC”) incorporates terms
and concepts that, on initial scrutiny, appear uncomplicated but their meaning and practical
application has proven to be highly contested and ambiguous. The notion of ‘Civilian Direct
Participation in Hostilities’ (“C-DPH”), found, arguably, in Common Article 3 of the Geneva
Conventions of 1949 (“GC’s”) and explicitly in Additional Protocol I of 1977 (“API”),
Article 51(3) and Additional Protocol II (“APII”), Article 13(3), is one such concept.

C-DPH is a cornerstone concept in LOAC on the conduct of hostilities and has attained the
status of customary international law. This is based on the assumption that, on a conceptual
level, civilians should be protected from intentional attack unless, and ‘for such time’, as they
‘directly participate in hostilities’. However, despite the serious practical and legal
consequences resulting from C-DPH, neither the GC’s nor the AP’s define the concept, nor

do they outline the actions that amount to C-DPH.

C-DPH in asymmetrical hostilities, as a result, currently elicits more disagreement than assent
and its novelty creates confusion due to analytical limitations. A universal, comprehensive
and practical definition of C-DPH will be useful as LOAC rights can only be
comprehensively understood when the meaning and content thereof is defined and clear. The
ICRC has produced an Interpretative Guidance on C-DPH but could not publish the
document by consent with LOAC experts. There is thus scope for the development of LOAC
relevant to C-DPH based on a holistic interpretation thereof, which should include reference
to the relevant LOAC instruments, customary LOAC, State practice, judicial reasoning,
expert analysis and reference to human rights on the interpretation of C-DPH.

KEY TERMS
International Humanitarian Law; Law of Armed Conflict; Geneva Conventions; Additional

Protocols to the Geneva Conventions; Direct Participation in Hostilities; Armed Conflict;

Protection of Civilians; Combat Status; Targeting; Civilian Immunity
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Use of Terms

Before attempting the assessment of the meaning and practical implications of the concept of
civilian direct participation in hostilities (“C-DPH”), it seems beneficial to evaluate some key
concepts, which are relevant to the argument in this thesis. This is done to ensure that
repetition of discussions regarding the meaning of these terms do not appear within the main
text of the thesis. Contested or undefined concepts are not included in this section and these
will be evaluated within the main text, as and where necessary. The system of law that
regulates armed conflict contains very specific terminology and the proper use thereof is

critical to provide an accurate understanding of the law.

The terms used in this research comprise those commonly used in the Law of Armed Conflict
(“LOAC”), which has specific and non-specific meanings in the discipline. A list of
commonly used abbreviations is also included herein. The phrase will be set out in full with
the abbreviation following in brackets on the first occasion that an abbreviation is used in

each chapter. Thereafter only the abbreviation will be used in that chapter.

The terms ‘Law of War’, ‘LOAC’ and ‘International Humanitarian Law’ (“IHL”) are not
used as synonyms herein. The difference between these terms is not regarded as academic.?
LOAC will be used to refer to the totality of the system of international law that regulates
armed conflict. One of the main functions of LOAC is to confirm that one may do all that is
required to overcome the enemy, be that by overpowering the adversaries military potential
or their will to continue their involvement in the conflict. This must be balanced against the
humane treatment of persons during armed conflict. LOAC regulates the application of
violence within armed conflict and reference to LOAC is thus, in my view, the appropriate
terminology to refer to this area of international law. The constant use of the term IHL may
thus create confusion and an impression that LOAC favours an interpretation of C-DPH

which is mainly premised on humanitarian principles as opposed to military necessity.

2 See in general Shearer, | Rules of Conduct during Humanitarian Intervention (2001) available at
http://www.unc.edu/depts/diplomat/archives_roll_/2001_70-09/hum_06_shearer.html> (last assessed on 1 May
2014); Nabulsi, K What is International Law? (2004) ICRC
http://www.icrc.org/Web/eng/siteengo.nsf/htmlall/humanitarian-law-factsheet/$File/What_is_IHL.pdf (last
assessed on 1 May 2014); Henderson, I ‘Contemporary Law of Targeting: Military Objectives, Proportionality,
and Precautions in Attack under Additional Protocol I’ International Humanitarian Law Series Vol 25 (2011) at
3; Dinstein, Y The Conduct of Hostilities Under the Law of International Armed Conflict (2004) at 13l;
Kalshoven, F & Zegveld, L (4th Ed) Constraints on the Waging of War: An Introduction to International
Humanitarian Law (2011) at 11.

Xiii
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The terms ‘armed conflict’ and ‘war’ are used synonymously throughout but the term armed
conflict is preferred. However, the term ‘war’ will specifically be used with reference to
armed conflict where an official declaration of a state of war was made. No official and
formal declaration of war is, however, required for an armed conflict to exist.® The use of the
terms will also be retained in its original form where they were used as such in previous

studies referred to herein.

The phrases ‘direct participation in hostilities’, ‘taking a direct part in hostilities’ and
‘directly participating in hostilities’ are also used synonymously and will be abbreviated as
‘DPH’ throughout. The terms ‘direct participation in hostilities” (“DPH”) and ‘civilian direct
participation in hostilities” (“C-DPH”) will be used. DPH refers to general direct
participation, as is associated with the actions of combatants in international armed conflict
(“IAC”) as opposed to C-DPH, which refers specifically to the actions of civilians directly
participating on behalf of an organised armed group in a non-international armed conflict
(“NIAC”). The implications of the use of the phrases ‘active participation’ and ‘direct

participation’ in hostilities are not settled and will be evaluated in the main text.

Reference is made to the term ‘non-State armed group’ throughout. Non-State armed groups
represent a specific category of non-State actor, who pursue their objectives by violent
means, requiring a basic command structure and who are outside of the effective control of
the State." The use of ‘armed group’ should also not be interpreted to indicate a singular
structure and these groups often display political and other structure that may or may not be

separated from their armed components.

Reference is also made to the term ‘targeting’, which will be divided into ‘intentional
targeting’ or ‘direct targeting’ and ‘collateral targeting’, which refers to ‘indirect targeting’.
The terms ‘direct’ and ‘indirect’ is, however, awkward and does not adequately describe the
nature of targeting decisions where proportionality assessments are incorporated into the
decision. The person responsible for the targeting decisions will not be referred to as the

‘targeter’, as others have, but as an alternative, reference will be made to ‘observer’, which is

® See the ICRC, Commentary, International Humanitarian Law: Treaties and Documents, Chapter 1, para 1
available at http.helpicrc/ihl.nsf/COM/370-580005?OpenDocument (last assessed on 1 May 2014).
* Miodownik, D & Barak, O (Eds) National and Ethnic Conflict in the 21% Century: Non-State Actors in
Intrastate Conflict (2013) at 3.

Xiv
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the term used within the military. Targeting itself is defined as the process of planning and
execution, including the consideration of prospective targets, accumulation of information to
meet military, legal and other requirements, the determination of which weapon and method
to be employed to prosecute the target, the carrying out of the actual attack and associated
activities. The practical characteristics of targeting include, inter alia, weapons and weapons
platform characteristics, intelligence, surveillance and reconnaissance capabilities, the
targeting cycle, targeting methodologies, collateral damage approximation, patterns of life

analysis, etc.”

It is considered good practice to write in gender neutral terms. | will not intentionally
alternate between ‘he’ and ‘she’. The writing, however, applies equally to both genders but
male pronouns will be used throughout for the sake of convenience and ease of reading. This
should not be interpreted to mean that only the male form is intended except where
specifically stated. This is done for uniformity and to avoid multiple references to masculine

and female descriptions and categories of terms that may be confusing or repetitive.

This thesis refers to ‘asymmetrical’ armed conflict and the term is meant to refer to a factual
difference of the military capacity between the adversaries or a situation where the parties to
an armed conflict are unequal and differently structured in a legal sense. These armed
conflicts will, to a greater or lesser extent, involve the flexible use of additional human
resources in the conduct of hostilities to obtain strategic and economic advantages,
unconventional methods to compensate for the inequality and an increase in the
“civilianization” of armed conflicts. It is accepted that all armed conflicts are asymmetrical as

adversaries can never be exactly equally matched in terms of military capacity.

> Boothby, WH The Law of Targeting (2012) at viii.
XV
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Chapter 1

Introduction and General Background of the Study

1. General Introduction

The Law of Armed Conflict (“LOAC”) is a manifestation of a particular order that represents
a power configuration between States. This system prescribes obligations and awards rights
in a predictable manner.! LOAC, generally, makes no distinction based on the purpose of the
conflict and also does not prevent one party from forcefully overcoming the other. It,
however, assumes specifically to IAC that the parties to an armed conflict have reasonable
and realistic objectives and it encourages ‘the authorities in power’ to grant the widest
possible amnesty to persons who have participated in the armed conflict,? provided such
persons have not committed war crimes. LOAC thus endeavours, independently of the causes
fought for, to regulate the application of violence in armed conflicts by restricting its

application only to weaken the military potential of the adversary.’

Traditionally the term ‘war’, may be defined as a declared contention, through the use of
armed force and between States, undertaken for the purpose of overpowering the adversary.”
This does not describe those armed conflicts between States and non-State armed groups or
between such groups. To achieve a military victory, it is not necessary to kill all the
adversaries or to destroy all its assets. Von Clausewitz stated that “[w]ar is thus an act of
force to compel our adversary to do our will”.®> Military success is achieved by preventing or
decreasing the ability of the adversary, as a collective, to attack® and execute military
operations.” This is important as the collective nature of armed conflict allows for the
legitimate direct targeting of direct participants to the conflict at any time and even where the
individual poses no direct threat at the time. This is done to progressively minimise and

eventually exclude the opposing force’s military potential.

! Mohamedou, MO Understanding Al Qaeda Changing War and Global Politics (2011) at 20.

2 APII, Article 6(5).

® The purpose of LOAC is “to mitigate and circumscribe the cruelty of war for humanitarian purposes” based on
the “overriding consideration of humanity” - based on the “overriding consideration of humanity”, Nuclear
Weapons Case [1996] ICJ Rep 226 paras 86 & 95. See in general Cimbala, SJ Coercive Military Strategy
(1998).

“Von Glahn, G & Taulbee, JL (9" Ed) Law Among Nations An Introduction to Public International Law (2010)
at 568.

® See Von Clausewitz, C On War (Michael Howard and Peter Paret trans (1986) at 75.

® See API, Article 49 - “acts of violence against the adversary, whether in offence or in defence.”

" See Nauman, JP ‘Civilians on the Battlefield: By Using US Civilians in the War on Terror, Is the Pot Calling
the Kettle Black?” Vol 91, Issue 2 Neb. L. Rev. (2013) at 461 available at
http://digitalcommons.unl.edu/nlr/vol91/iss2/5 (last assessed on 1 May 2014).

1
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LOAC does not prohibit the use of violence and it does not protect all those affected by
armed conflict. LOAC also does not prohibit military action even when it results in the loss
of civilian life.® LOAC prohibits cruel and unnecessary practices in certain armed conflicts
and accordingly limits the use of violence in armed conflicts by sparing those who do not, or
no longer, directly participate in hostilities, and by restricting violence to the amount

necessary to achieve the aim of the conflict.

LOAC is separated into two subgroups of rules, being the “Hague Law”, which regulates the
rules governing the means of warfare and methods of warfare among the enemy’s civilian
population, and treachery or perfidy against enemy combatants. The other branch of LOAC is
the so—called “Geneva Law”, which governs, in essence, the treatment of “protected
persons”.? The primary aim of LOAC is thus to protect the victims of armed conflict and to
regulate the conduct of hostilities based on a balance between military necessity and
humanity. The function of LOAC, based on this construction, is to inject humanity into
armed conflict and to set this off against the demands of military necessity. This has not been
totally successful as it has been reported that civilians constitute up to 75% of all casualties in
armed conflict.®° The disproportional effect of armed conflict on civilians may be a result of
the geographically dispersed nature of armed conflict, which includes actual combat within
urban centres. The main contributing factor is, however, the reliance by States on air power to

overcome their adversaries while minimising harm to their own assets.**

It may be argued that, although a substantial body of LOAC has developed, these rules have
been ignored and even intentionally violated.'? The maxim, inter arma silent leges, in war the

laws are silent, reflects this. It is, accordingly, important that LOAC incorporate realistic

® Engdahl, O & Wrange, P (Eds) ‘International Humanitarian Law Series” Vol 22: Law at War: The Law as it
Was and the Law as it Should Be (2008) at 207.
® Escorihuela, AL ‘Humanitarian Law and Human Rights Law: The Politics of Distinction’ Michigan State

Journal of International Law Vol. 19:2 (2011) at 308 available at
http://digitalcommons.law.msu.edu/cgi/viewcontent.cgi?article=1048&context=ilr (last assessed on 5 January
2015).

19 Mandel, R Global Security Upheaval: Armed Nonstate Groups Usurping State Functions (2013) at 45; See
also Rothbart, D Why They Die: Civilian Devastation in Violent Conflict (2011) at 16. This statistic, like all
other statistics is open to varying interpretation, as these deaths include those that occur off the “battlefield” and
includes death that results from life-threatening armed conduct-generated conditions that affects the civilian
population.

1 Lesh, M Routledge Handbook of the Law of Armed Conflict Part Il: Principle of Distinction (Draft,
forthcoming March 2015) at 2 available at http://law.huji.ac.il/upload/Lesh_LossofProtection.pdf (last assessed
on 5 January 2015).

'2 popovski, V Religion and War in World Religions and Norms of War (2009) at 20.
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alternatives to achieve military goals where constraints are placed on the conduct of
hostilities by the law, failing which the rules will be ignored. Parties will not agree to, or
abide by, norms disproportionately infused with humanitarian considerations, and which will
result in probable military failure and in the parties’ possible demise.** LOAC norms must, as
a result, carefully balance the equilibrium between military necessity and humanity and any
attempt to clarify and interpret LOAC norms must be consistent with this premise. LOAC
must also be flexible enough to respond to new realities in hostilities but any changes must be
sufficiently reasoned and consistent with the basic tenets of the international legal system.
The basic tenants of LOAC have been established and there is probably no need to modify
the law. It may be accepted that any such attempt is bound to fail, based on the failure of
States to agree on issues in LOAC. It is, however, submitted that “there might be a need to

further clarify their proper interpretation and application”.**

2. The Status of the Law of Armed Conflict

The status of LOAC®" is depreciating as international military affairs are moving from a
predictable framework of monopoly, distinction, concentration, brevity and linearity to an
unpredictable order of privatisation, indifferentiation, dispersion, open-endedness and non-

1. This decline of

linearity where States are less important and non-State actors are centra
LOAC results from the fact that it is generally State-centred, State-defined and State-
controlled. LOAC can, accordingly, only function effectively where it is grounded in an
expression, and an assumption, of the equality of the parties involved.’” This equality of
parties is currently being challenged by the increased involvement of non-State armed groups
in armed conflict.’® In fact, it is submitted that, because of the asymmetric nature of most
contemporary armed conflicts, the incentives to violate LOAC; to obtain a tactical advantage

over the military superior party, have never been more pronounced.*

3 Schmitt, MN ‘The Interpretative Guidance on the Notion of Direct Participation in Hostilities: A Critical
Analysis’ Harvard Journal of National Security Law 5 (May 2010) available at
http://harvardnsj.org/2010/05/the-interpretative-guidance-on-the-notion-of-direct-Participation-in-hostilities-a-
critical-anyalysis/ (last assessed on 1 May 2014).

! Kellenberger, J International Humanitarian Law at the Beginning of the 21% Century (2002) International

Committee of the Red Cross available at
http://icrc.org.web.eng/siteengo.nsf/iwplist99/efc5alc8dd70b9c1256¢3600 (last assessed on 1 May 2014).
B ICRC, What is International Humanitarian Law?

http://www.icrc.org/web/eng/siteeng0.nsf/html/humanitarian-law-factsheet (last assessed on 1 May 2014).
18 Mohamedou, MO op cit note 1 at 35.

' Ibid at 32.

'8 See the complex situations in the Democratic Republic of Congo and the Darfur region of Sudan.

9 GeiB, R ‘Asymmetric Conflicts Structures’ IRRC Vol 88 No 864 (December 2006) at 762.
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The public recognition of LOAC has, however, never been more evident due to the media
attention and their commentary on armed conflict. The civilian population is more informed
about the effects of armed conflict on combatants, civilians and other participants than in the
past. This status of LOAC is further accentuated by the increased intricacy and effectiveness
of modern weapon systems and munitions, which has made the conduct of armed conflict
exponentially more complicated. These technological advances have, however, also increased
the accuracy of targeting decisions resulting, together with better intelligence, in the potential
improved compliance with the principles of distinction and proportionality.”® The capacity to
attribute actions in armed conflict to specific actors is, unfortunately, also, being diminished
through the use of these technologies. Cyber hostile operations are a developing example of
this difficulty.?! It has thus been argued that LOAC has become partially redundant to
effectively manage the challenges of contemporary armed conflict.??

3. Civilian Direct Participation in Hostilities

Contemporary armed conflicts have seen many civilians directly engaged in the hostilities.?
These participants are not “[m]embers of the armed forces of a Party to the conflict” or
qualifying militia, volunteer corps, organized resistance movements, or levee en masse.?*
This has resulted in confusion regarding the distinction between protected civilians and those
who may be legitimately and directly targeted. This is accompanied by an increased failure,
amongst those?” directly participating in hostilities, to adequately distinguish themselves from

the civilian population.

The notion of C-DPH, found in the Common Article 3 of the Geneva Conventions®® (“GC’s”)
and in Additional Protocol I (“API”), Article 51(3)*" and Additional Protocol II (“APII”),

2 See in general Gill, TD 11" of September and the International Law of Military Operations () at 26.

2! See in general Allan, C “Attribution Issues in Cyberspace’ Kent J. Int'L & Comp. L. (May 2013).

22 See for example Al Bihani v. Obama, 594 F. Supp. 2d 35, 44 (D.C. Cir. 2009) “War is a challenge to law, and

the law must adjust. It must recognize that the old wineskins of international law, domestic criminal procedure,

or other prior frameworks are ill-suited to the bitter wine of this new warfare.”; Ronald Watson, Geneva

Accords Quaint and Obsolete, Legal Aide Told Bush Timesonline (May 19, 2004)

http://www.timesonline.co.uk/tol/news/world/irag/article426900.ece (last assessed on 1 May 2014).

%% Geneva Convention 111, Article 4.

2 Geneva Convention Relative to the Treatment of Prisoners of War, Article IV, Aug. 12, 1949, 6 U.S.T. 33186,

75 U.N.T.S. 135; see Int’l Comm. of the Red Cross Interpretive Guidance on the Notion of Direct Participation

in Hostilities under International Humanitarian Law 20 (2009) available at

http://www.icrc.org/eng/assets/files/other/icrc-002-0990.pdf (last assessed on 1 May 2014).

% Civilians and members of the armed forces.

% Article 3(1) - ‘Persons taking no active part in the hostilities, including members of armed forces who have

laid down their arms and those placed hors de combat by sickness, wounds, detention, or any other cause, shall
4
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Article 13(3) represents one of the most contested concepts in LOAC.?® This regulatory
structure created by LOAC incorporates terms and concepts that, on prima facie scrutiny,
appear uncomplicated but their meaning and practical applications have proven to be highly
contested and ambiguous.

C-DPH is a cornerstone on the conduct of hostilities and has attained the status of customary
international law.?® This is based on the assumption that, on a conceptual level, civilians
should be protected from direct attack unless and for such time as they directly participate in
hostilities. In basic terms, C-DPH represents the notion that, during IAC and NIAC, civilians
may legitimately be intentionally targeted “for such time as they take a direct part in
hostilities.”® However, despite the serious practical and legal consequences resulting from
DPH, neither the GC’s nor their AP’s define the concept, nor do they outline the actions that
amount to DPH.*! The commentary on API, Article 51 explains direct participation to mean
“acts of war which by their nature or purpose are likely to cause actual harm to the personnel

and equipment of the enemy armed forces”.*

in all circumstances be treated humanely, without any adverse distinction founded on race, colour, religion or
faith, sex, birth or wealth, or any other similar criteria’.

27 <Civilians shall enjoy the protection afforded by this Section, unless and for such time as they take a direct
part in hostilities’. At the ‘Diplomatic Conference leading to the adoption of the Additional Protocols, Mexico
stated that API, Article 51 was so essential that it ‘cannot be the subject of any reservations whatsoever since
these would be inconsistent with the aim and purpose of Protocol I and undermine its basis’, and in the end there
were no reservations made to this provision when States signed up -Henckaerts, J & Doswald-Beck, L (Eds)
Customary International Humanitarian Law VVolume 1: Rules (2005) at 23.

%8 The English text of the Geneva Convention Relative to the Protection of Civilian Persons in Time of War (GC
IV) of August 12 1949 (1950) 75 U.N. Treaty Series 287, contains the words ‘active’ participation. The 1977
Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of
International Armed Conflicts (1979) 1125 U.N. Treaty Series 1391 contain the words ‘direct participation’. The
French text of the GCIV and API contains the words “participent directement”’ throughout. This would indicate
that ‘the terms “direct” and “active” refer to the same quality and degree of individual participation in
hostilities” (ICRC (2009) Interpretive Guide on the Notion of Direct Participation in Hostilities Under LOAC
(Interpretive Guide) available at http://www.icrc.org/web/eng/siteeng0.nsf/html/directparticipation-LOAC-
feature-020609 (last assessed on 1 May 2014) at 43); Melzer, N Targeted Killings in International Law (2009)
at 335.

% Harvard University Program on Humanitarian Policy and Conflict Research, Policy Brief, LOAC and Civilian
Participation  in  the Hostilities in the OPT 3  (October 2007) available at
http://hpcrresearch.org/pdfs/ParticipationBrief.pdf (last assessed on 1 May 2014).

% Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims
of International Armed Conflicts (API), Article 51(3), 1125 U.N.T.S. 3; Protocol Additional to the Geneva
Conventions of 12 August 1949, and Relating to the Protection of Victims of Non-International Armed
Conflicts (APII), Article 13(3), 1125 U.N.T.S. 609.

%1 Melzer, N Interpretive Guide on the Notion of Direct Participation in Hostilities Under International
Humanitarian Law ICRC (2009) at 12.

% Schmitt, MN Deconstructing Direct Participation in Hostilities: The Constituent Elements (2010) at 711. See
also PCATI v Government of Israel (2006) HCJ 769/02 at para 34.
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DPH thus generally refers to “combat-related activities® that would normally be undertaken
only by members of the regular armed forces”.®* Combatant status is defined as “[m]embers
of the armed forces of a Party to the conflict (other than medical personnel and chaplains...)”.
Combatants, accordingly, have the right to participate directly in hostilities”.*® In general, all
those with combatant® status are authorised to participate directly in hostilities.*” Civilians,
on the other hand, are protected against intentional attack,® even though this protection is not
absolute.* Civilians forfeit their immunity to direct attack when they directly participate in
hostilities and are, as a result, exposed to intentional targeting as a legitimate military
objective®® for the duration of their participation in hostilities.** Acts of DPH may further

result in criminal prosecution of civilians, in terms of domestic law.*?

The International Committee of the Red Cross (“ICRC”’) Commentary on API only states that
“direct participation means acts of war which by their nature or purpose are likely to cause
harm to the personnel and equipment of the enemy armed forces”.*® The ICRC convened

expert process also produced no definitive consensus to the extent that the ICRC ultimately

¥ Rogers, APV Unequal Combat and the Law of War Yearbook of International Humanitarian Law (2004) 3 at
19.

# Another category of persons are acknowledged, who directly participate in hostilities being the levée en masse
(Geneva Convention Relative to the Treatment of Prisoners of War (GC I11) of August 12 1949 (1950) 75 U.N.
Treaty Series 135 at article 4(6)).

% Article 43(2).

* The individual members of the regular armed forces enjoy this status — Ipsen, K Combatants and Non-
combatants at 65 (1995) in Fleck, D (Ed) The Handbook of Humanitarian Law in Armed Conflict (1999) at 66-
67.

%" Provided they adhere to LOAC regarding the methods and means of warfare - Ipsen, K Combatants and Non-
combatants (1995) at 65-66 & 68 in Dieter Fleck (Ed) The Handbook of Humanitarian Law in Armed Conflict
(1999); API, Article 43(2)).

% “Those who do not participate in the hostilities shall not be attacked’ - Schmitt, NM op cit note 32 at 715.

¥ The ICRC Commentary on AP | article 51(3) clarifies that: ‘the immunity afforded individual civilians is
subject to an overriding condition, namely, on their abstaining from all hostile acts.... thus a civilian who takes
part in an armed combat, either individually or as part of a group, thereby becomes a legitimate target, though
only for as long as he takes part in hostilities’ Eric T Jensen Direct Participation in Hostilities (2011) in
William C Banks (Ed) New Battlefields Old Laws: Critical Debates on Asymmetric Warfare (20130 at 1995-
2003.

“0 Schmitt, NM op cit note 32 at 703

“! Blank, L & Guiora, A ‘Teaching an Old Dog New Tricks: Operationalizing the Law of Armed Conflict in
New Warfare’ 1 Harv. Nat’L Sec. J. 45 (2010) at 63; see also McDonald, A “The Challenges to International
Humanitarian Law and the Principles of Distinction and Protection from the Increased Participation of Civilians
in Hostilities’ 30 Univ. of Teheran & Harvard Univ. Humanitarian Law Research Initiative on the Interplay
Between Int’l Humanitarian Law & Int’l Human Rights Law, Working Paper (2004) available at
http://www.asser.nl/Default.aspx?site_id=9&Ilevel1=13337&level2=13379 (last assessed on 1 May 2014).

2 PCATI v Government of Israel supra at para 26 and 31; See Telman, DAJ ‘Introduction: Targeting in an
Asymmetrical World’ 46 Val. U. L. Rev. 697 (2012) at 701-03.

** ICRC Commentary on API.
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published the findings of the process as an Interpretative Guidance of the ICRC and not of the

experts involved in the meetings.**

It may be argued that LOAC anticipates C-DPH* as no provision clearly disallows such
civilian participation in hostilities. Provisions of international criminal law*® do not
incorporate a particular offense of civilian DPH. The International Criminal Tribunal for the
Former Yugoslavia (“ICTY”) also did not generate a conviction for such offense,
notwithstanding pervasive civilian DPH during that armed conflict. It is suggested that this
omission may be regarded as evidence that States prefer to deal with this participation as an
offense domestically as opposed by means of LOAC.*” This is supported by the fact that only
domestic courts have prosecuted civilian DPH as an offense as such. Only one United States

of America (“US™) case explicitly based the offense in international law.*®

C-DPH has, in the past, been interpreted narrowly. This creates a high threshold for civilian
action to qualify as C-DPH*® but it also makes it difficult to justify the targeting civilians.® A
broad interpretation of C-DPH, however, produces a low threshold for C-DPH and
accordingly, makes it uncomplicated to justify the targeting of civilians.>* Preference for one
interpretation risks alienating some States and this in turn may weaken LOAC. A
reinterpretation of the elements of C-DPH may also negate any current agreement on its
meaning. It is submitted that a definition of C-DPH should not be based on compromise
language that seeks to appease advocates of both the narrow and broad interpretations

thereof. Such a compromise will likely be as vague as the original terms of C-DPH.

* Melzer, N Interpretative Guidance on the Notion of Direct Participation in Hostilities under International
Humanitarian Law (2009).

** GCIV anticipates civilian participation in hostilities. Article 5 of the Convention permits states to suspend or
derogate some civilian protections of persons suspected of committing sabotage or otherwise posing a threat to
their national security. GC 1V, Article 5. Protocol | of 1977 also clearly anticipates civilian participation in
hostilities by suspending protection of intentional targeting. API, Article 51(3).

“® Rome Statute of the International Criminal Court, July 17, 1998, 2187 U.N.T.S. 90.

7 See Maxwell, MD & Watts, SM ‘Unlawful Enemy Combatant: Legal Status, Theory of Culpability, or
Neither?’ 5 J. Int’L Crim. Just. (2007) at 19.

“8 Ex parte Quirin, 317 U.S. 1 (1942).

*ICRC, Summary Report: Third Expert Meeting on the Notion of Direct Participation in Hostilities 60 (2005)
available at http://www.icrc.org/Web/eng/siteeng0.nsf/htmlall/participation-hostilities-LOAC-311205/ (last
assessed on 1 May 2014).

% Ipid.

> Schmitt, MN ‘Humanitarian Law and Direct Participation in Hostilities by Private Contractors or Civilian’ 5
CHL J. Int’L L. 511 (2005) at 534-35.

7

© University of Pretoria


http://www.icrc.org/Web/eng/siteeng0.nsf/htmlall/participation-hostilities-ihl-311205/

Any reinterpretation must, as a result, be sensitive to the potential beneficial and negative
consequences of such an undertaking. A starting point is that “[c]ivilians who take up arms . .
. lose their immunity from attack during the time they are participating in hostilities, whether
permanently, intermittently, or only once, and become legitimate targets”.>®> The second

fundamental point is that DPH confirms that humanity demands the protection of civilians.>®

C-DPH thus only deals with the loss of immunity of a civilian against attack based on the
civilian’s decision to directly participate in the armed conflict. However, this issue also
touches on various other important considerations, including the distinction between
combatants and civilians, and the determination of who qualifies as a civilian. It further
concerns the nature of participants in an NIAC and their status for targeting purposes. C-DPH
essentially therefore concerns the protection of civilians as much as it relates to the

intentional legitimate targeting of civilians for their direct participation.

4.  Purpose of the Research

Contemporary asymmetric armed conflicts between States and non-State groups or between
non-State groups, which commonly occur in urban environments, results in civilians being
exposed to unnecessary harm.>* The harm stems from the difficulty in assessing the identity
of legitimate targets. The term, ‘direct participation in hostilities’, must thus be evaluated and
defined to ensure continued or improved protection for those civilians who do not participate

or who only indirectly participate in the armed conflicts.

This study intends to provide useful information regarding the meaning and application of the
concept of C-DPH in both IAC and NIAC. The concept of DPH is a cornerstone of LOAC on
the conduct of hostilities, and its practical importance has grown as armed conflicts have
become “civilianized”. The reasons for this civilianisation of armed conflict include the end
of the Cold War, the use of advanced technologies by the military, reduced accountability by

the military where civilians are used, and financial considerations.>

%2 Blank, L & Guiora, A op cit note 41 at 63; see also McDonald, A op cit note 41. (“The most serious
consequence of taking a direct part in hostilities has already been alluded to: the civilian loses his or her
protected status and may be attacked, for the duration of his or her participation, however long that is
determined to be.”). See also the Targeted Killings Case [2006] HCJ 769/02 (13 December 2006) [31].

% Camins, E ‘The Past as Prologue: The Development of the ‘Direct Participation’ Exception to Civilian
Immunity’ (2008) 90 International Review of the Red Cross 853 at 855.

> See Schmitt, MN ‘Asymmetrical Warfare and International Humanitarian Law’ Vol. 62 A.F. L. Rev. (2008).

> Nauman, JP op cit note 7 at 464.
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C-DPH in asymmetrical hostilities currently elicits more disagreement than assent and its
novelty creates confusion due to analytical limitations. A universal and comprehensive
explanation of C-DPH will be useful as LOAC rights can only be comprehensively
understood when the exact meaning and content thereof is defined and clear. There is thus
scope for the development of LOAC relevant to C-DPH based on a holistic interpretation
thereof, which should include reference to LOAC instruments, customary LOAC, State
practice, judicial reasoning, and expert analysis but also to include reference to human rights
and the impact thereof on the application of LOAC.

5. Problem Statement

The most vulnerable persons affected by armed conflict, the civilian, also seem to bear its
greatest burdens.® It is argued that the violence that civilians experience in armed conflict is
embedded in the character of armed conflict. This is most prominent in the fact that some
civilians experience the negative consequences of armed conflict simply because of their
physical location and may even, as a result, become collateral damage in the process. The
negative emotions that persons hold towards their adversary is further not limited to direct
participants in the conflict, but extends to the group, whether that be a comprised of the
citizens of a State, or the members of an organised armed non-State group. This results in the
effortless conversion of animosity towards direct participants to apply equally to civilians,
especially when some civilians directly participate in the hostilities on a continuous or

sporadic basis.

The loss of civilian protection against intentional targeting due to C-DPH necessitates an
accurate justification of the conduct that qualifies as C-DPH.>" LOAC require that all feasible
measures be taken to prevent the exposure of the civilian population to erroneous or arbitrary
targeting. The primary challenges and uncertainty regarding C-DPH relates to the conduct
which qualifies as C-DPH and the temporal scope of the loss of protection from direct attack
before and after acts of C-DPH.*®

% Rothbart, D op cit note 10 at 1.

%" Frakt, DJR “Direct Participation in Hostilities as a War Crime: America’s Failed Efforts to Change the Law of

War’ Legal Studies Research Paper Series Working Paper 2012 (21 September 2012) at 728 — 764.

% See Boothby, B And for Such Time As: The Time Dimension to Direct Participation in Hostilities’ 42 N.Y.U.

J. & Pol. 741 (2010); Goodman, R & Jinks, D ‘The ICRC Interpretive Guidance on the Notion of Direct

Participation in Hostilities Under International Humanitarian Law: An Introduction to the Forum’ 42 N.Y.U. J.

Int’L L. & Pol. 637 (2010); Melzer, N ‘Keeping the Balance Between Military Necessity and Humanity: A

Response to Four Critiques of the ICRC’s Interpretive Guidance on the Notion of Direct Participation in
9
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The US court commented in the matter of Al-Bihani v Obama that “war is a challenge to law,
and the law must adjust”.59 However, it has been noted that “[t]he language of the
international instruments in question is often obtuse and unintelligible”.®® The 1972
Conference of Government Experts on the Reaffirmation and Development of International
Humanitarian Law Applicable in Armed Conflict noted the “importance of succeeding in
laying down . . . rules which were clear, precise and easily understood and applicable by
combatants and by civilians alike”.%! The basic principles of LOAC must therefore be used to
guide interpretations and find solutions to novel challenges and to preserve and protect the
law’s core values. A proper understanding of LOAC is vital to achieve humanity during

armed conflict.

LOAC and specifically the law on C-DPH thus have to be clear. The rules of LOAC are
likely to be effective and deliver the required outcomes when they are appropriate to the
conditions in which the rule operates. The practical needs of participants in armed conflict
must be taken into account as this will motivate compliance with LOAC. The interpretation
of LOAC must not be legalistic or complex as this is self-defeating. C-DPH could be
interpreted as affording strategic and tactical advantages to some parties in armed conflict.
This result is undesirable and should be avoided. It is thus submitted that the current guidance
for lawyers and military personnel on C-DPH is not adequate or satisfactory. The vagueness
of C-DPH allows States and armed groups to adopt various interpretations based on their

respective needs, goals, and abilities.

Hostilities’ 42 N.Y.U. J. Int’L L. & Pol. 831 (2010); Meyer, M & Garraway, C ‘Clearing the Fog of War? The
ICRC’s Interpretive Guidance on Direct Participation in Hostilities’ 59 /nt’L & Comp. L.Q. 180 (2010); Hays
Parks, W ‘Part IX of the ICRC “Direct Participation in Hostilities” Study: No Mandate, No Expertise, and
Legally Incorrect” 42 N.Y.U. J. Int’L L. & Pol. 769 (2010); Schmitt, MN op cit note 13; Schmitt, MN ‘The
Interpretive Guidance on the Notion of Direct Participation in Hostilities: A Critical Analysis’ 1 Harv. Nat’L
Sec. J. 5 (2010); Taylor, RS ‘The Capture Versus Kill Debate: Is the Principle of Humanity Now Part of the
Targeting Analysis when Attacking Civilians who are Directly Participating in Hostilities?” (2010) Army Law at
103; Watkin, K ‘Opportunity Lost: Organized Armed Groups and the ICRC “Direct Participation in Hostilities”
Interpretive Guidance’ 42 N.Y.U. J. Int’L L. & Pol. 641 (2010).

%9590 F 3d 866; 389 US App DC 26.

% Murphy, R ‘International Humanitarian Law Training for Multinational Peace Support Operations Lessons
from Experience’ (2000) International Review of the Red Cross at 840 available at
http://www.icrs.org/Web/eng/siteengo.nsf/iwpList180/C8F44398050AEB52C1256B66005F39DD (last assessed
on 1 May 2014).

61 ICRC, Conference of Government Experts on the Reaffirmation and Development of International
Humanitarian Law Applicable in Armed Conflict Vol I, Report on the Work of the Conference (1972) at 127.

%2 Rosen, RD ‘Targeting Enemy Forces in the Law of War on Terror: Preserving Civilian Immunity’ 42 V and J
Transnat’l L 683 (2009) at 691.
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6. Research Objectives

The research objectives are intended to ensure that the research questions are approached in a
logical manner. These objectives represent the issues that should be explored, evaluated,
answered, solved and proved in a comprehensive study of the research question.

The following issues must be investigated to ensure a proper understanding of C-DPH:

e The historical meaning and development of LOAC and how armed conflict has
evolved into becoming increasingly asymmetrical in nature;

e Civilian/combatant status for the purpose of the conduct of hostilities;

e The meaning of the term ‘combatant’ in relation to direct participation in hostilities;

e The meaning of the term ‘civilian’ in relation to direct participation in hostilities;

e The possible existence of further categories of participants in armed conflict subject to
continuous legitimate intentional targeting;

e The contemporary legal and philosophical debates concerning C-DPH;

e The current meaning of C-DPH in IAC and NIAC;

e The role of C-DPH in asymmetrical armed conflict;

e An acceptable, practical and comprehensive definition of C-DPH,;

e The interaction between LOAC and International Human Rights Law (“IHRL”) on C-
DPH.

These objectives intend to elaborate on the use of C-DPH in international instruments,
government policy documents, academic writing and judicial review. The context in which

the term is used and the extent of its use will also be examined.

The further objectives are intended to establish the contemporary philosophical debates
concerning DPH and to incorporate these arguments into the research on the meaning of the
concept. The final objectives intend to make recommendations towards, and propose an
acceptable and comprehensive definition of DPH. The study into these research objectives is

therefore intended to contribute to the resolution of the primary research question.

Finally, the thesis is intended to provide a better understanding as to whether LOAC requires
revision regarding the status of the participants in NIAC. This relates to the broader and more
fundamental question of whether LOAC as a whole, has become outdated and unresponsive

to contemporary challenges that results from modern armed conflict.
11
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Participants in armed conflict must be able to make judgments on the basis of what is certain.
Targeting decisions, and the definition and test to establish C-DPH must be made primarily
with the perspective of the person who is tasked with targeting decisions (the observer) in the
armed conflict. This test must be linked to the reasonable evaluation that such a person could
make under such circumstances. LOAC is complicated and the burden of a mistake in
judgment may have serious consequences. Thus, from a moral and legal perspective, these
decisions should not be made more difficult and combatants should only be required to make
decisions which are possible in the prevailing circumstances. It is indeed incumbent on all
laws to adapt and evolve in line with the situations they seek to regulate. The objective of
LOAC, in attempting to infuse humanity into armed conflict, must be to simplify the
application of the law, as this may “be a better humanitarian working-tool than what has

become endlessly complicated”.®

LOAC must, accordingly, create a realistic balance between military necessity and humanity.
It cannot just be seen to restrict military operations, as participants will ultimately regard it as
unrealistic and theoretical. The law must guard against becoming impractical as this would
reduce its importance as an effective regulatory regime.®* The focus on military necessity has
historically resulted in atrocities.®> The dominance of humanitarian interests, however, causes
LOAC to become unrealistic and onerous rules, which ultimately reduce the probability of

compliance.

7. Primary Research Question
The primary research question for this study is: Does the notion of C-DPH, as it pertains to
asymmetrical armed conflict, have a sufficiently determinate meaning for it to be applied

consistently as a legal test in LOAC?

% Best, G Law and War Since 1945 (1997) at 262.

® See in general Reeves, SR & Thurnher, JS ‘Are We Reaching a Tipping Point? How Contemporary
Challenges Are Affecting the Military Necessity-Humanity Balance’ Harvard National Security Journal
Features (2013) at 1.

% See in general United States v. List (The Hostage Case), Case No. 7 (Feb. 19, 1948) available at
http://www.worldcourts.com/ildc/eng/decisions/1948.02.19 United_States v_Listl.pdf (last assessed on 1 May
2014), at 1253-54. See also Schmitt, MN. Military Necessity and Humanity in International Humanitarian Law:
Preserving the Delicate Balance, 50 VA. J. Int’L L. 795 (2010) at 797.
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To formulate a comprehensive definition of a concept in LOAC is often complicated, due to
the diverse objectives of the States involved in armed conflict.%® Such a definition may be an
indictment on some government actions in the pursuit of their own national interest. It will be
beneficial if a definitive set of practical legal principles could be established which could be
used to determine whether a civilian has, or is, participating directly in hostilities. The
research question thus goes beyond the doctrinal and requires a theoretical investigation to
establish a result. The investigation into C-DPH is not just an exercise in academic curiosity;
these situations are a reality for many participants in armed conflict.

8.  Significance of the Study

The nature of current armed conflict escapes codification and thus renders LOAC less
effective. This study intends to generate new knowledge regarding the scope of the concept
of C-DPH in IAC and NIAC. The significance of the study may therefore be appreciated
from a theoretical and a practical perspective. It is submitted that the development of the
understanding of C-DPH is required before the substantive and functional dimensions of the
concept will comprehensively reinforce each other.

9.  Scope of the Study

LOAC alone cannot guarantee the total protection of civilians in armed conflict and therefore
any attempt to provide such protection must take this limitation into account. LOAC, and
possibly IHRL, however, offers a significant opportunity to achieve some protection for
civilians where it is properly interpreted, understood and utilized. In this regard, an
innovative interpretation may be required to realise the best possible outcome. The
interpretation and development of LOAC must therefore be realistic to ensure that LOAC

remains relevant.

The study is limited to the meaning and definition of C-DPH in new fourth generation
asymmetrical hostilities and its implications on LOAC. The main focus of the study will be
on C-DPH in land-based armed conflicts. This is based on the fact that the primary focus of
the study is on the Additional Protocols of 1977 to the Geneva Conventions of 1949, and that

these instruments only deal with attacks against objectives on land or to attacks that may

% «“One of the most significant challenges in attempting to explain who can be targeted in armed conflict is the
state of the existing “black letter” law and the degree of clarity it brings to the contemporary debate.” - Watkin,
K op cit note 57 at 665.
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affect civilians and civilian objects on land.®” Attacks on naval targets and airborne targets
are excluded from the study, except where these attacks from the sea or air may affect
civilians, as these are specialised areas of law that deserve their own detailed evaluation. In
this regard, the San Remo Manual on International Law Applicable to Armed Conflicts at Sea
of 1994 and research initiatives on international law governing air and missile warfare may
be accessed should the reader require further information on these issues.?® This limitation
should not influence the quality of the research as issues regarding C-DPH and the current
controversy thereon are mostly, if not only, found in armed conflict on land and the greatest

impact thereof is also experienced by civilians in this context.

This thesis will not deal with instances where civilians are intentionally targeted for purposes
other than a pure military objective. Belligerents are required to identify those that are hostile
or presumed to be hostile and therefore subject to attack. Civilians should accordingly be
identified correctly and are to be presumed non-hostile and not subject to intentional
targeting. This thesis further only covers situations of jus in bello and not jus ad bellum.

Considerations relating to the right to enter into an armed conflict will not be evaluated.®

A further limitation relates to the conduct of hostilities and the interpretation of the rules of
LOAC in the light of different religious frameworks. The relationship between religion and
armed conflict is complex.”® There is an ambiguity of religious attitudes towards armed
conflict with internal tensions between tolerance and intolerance coexisting within its
framework. Religion normally commands tolerance but the destruction of the enemies of the
‘faith’ is authorised at the same time.”* Sectarian violence is pervasive in territories like India
and Pakistan, Israel and Palestine, Northern Ireland, Chechnya, the former Yugoslavia, Sri
Lanka and Irag.”® Significant religions also influenced, together with military doctrines, and
humanitarian impulses, the setting and codification of LOAC and of the actual conduct of

%7 See in general Henderson, I ‘Contemporary Law of Targeting: Military Objectives, Proportionality, and
Precautions in Attack under Additional Protocol I’ International Humanitarian Law Series Vol 25 (2011) at 13.
% See the San Remo Manual on International Law Applicable to Armed Conflict at Sea (1994) ICRC available
at http://www.icrc.org/Web/Eng/siteengo.nsf/iwpList375/966627225C719EDCC1256B6600598E0 (last
assessed on 1 May 2014) and LOAC in Air and Missile Warfare, International Humanitarian Law Research
Initiative available at http://www.L OACresearch.org/amw (last assessed on 1 May 2014).

% United Nations Charter, Article 2(4) contains a general prohibition on the use of force: “All Members shall
refrain in their international relations from the threat or use of force against the territorial integrity or political
independence of any state, or in any other manner inconsistent with the Purposes of the United Nations.”

" See in general Nazir-Ali, M Conviction and Conflict: Islam, Christianity and World Order (2006) at 139 —
159.

™ popovski, V op cit note 12 at 11.

" Ibid at 13.
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hostilities. However, different religious traditions, although similar in some instances, are
also different with regards to their sources, inspiration, priorities and messages.’® The norms
of armed conflict in Shia Islam, for example, prohibit aggression against civilians. The rules
and military ethics in the Islamic world are founded on religious principles.”

There is thus no common denominator regarding the rules of LOAC that may be found in
some form of secular universalism.” The disconnect between religion and LOAC creates
divergent opinions and understandings of the interpretation of LOAC, specifically regarding
the interpretation of C-DPH. International law is, however, in general, the creation of
Western civilization, Christian ideology, and to an extent, a capitalist outlook on world
affairs.”® The different religions, however, insist that civilians and those hors de combat
should not be intentionally targeted and this has been codified into LOAC."’

There may be value in secular approaches to the norms of armed conflict as these norms have
religious origins and religious convictions still dictate the conduct with regards to current
armed conflict.”® The assessment herein will be limited to the evaluation of LOAC. LOAC is,
however, not cross-cultural but universal or faith neutral.”® Ultimately this thesis is concerned
with the legal implication of armed conflict with specific reference to C-DPH. The religious
and cultural issues that influence the conduct of armed conflict can, however, not be
ignored.®® The evaluation of C-DPH and its interpretation with regards to various religions is,

therefore, outside of the scope of this thesis.

73 H

Ibid at 14.
™ See in this regard the discussion by Feirahi, D Norms of War in Shia Islam in World Religions and Norms of
War ((2009) at 255 - 281 available at http://archive.unu.edu/unupress/sample-

chapters/world_religions_and_Norms_of War.pdf (last assessed on 5 January 2015).
™ Reichberg, G; Turner, N & Popovski, V (Eds) Norms of War in Cross-Religious Perspective in World
Religions and Norms of War (2009) at 303 available at http://archive.unu.edu/unupress/sample-
chapters/world_religions_and_Norms_of War.pdf (last assessed on 5 January 2015).
76 Cassese, A (2" Ed) International Law (2005) at 30 — 31.
" Reichberg, G; Turner, N & Popovski, V op cit note 74 at 310 available at
http://archive.unu.edu/unupress/sample-chapters/world_religions_and_Norms_of War.pdf (last assessed on 5
January 2015). For a discussion of Islamic notions of armed conflict see Charney, JP Islamic Warfare in
Gardner, H & Kobtzeff, O Ashgate Research Companion to War: Origins and Prevention (2012) at 551 — 566.
"8 For a discussion see Reichberg, GM; Turner, N & Popovski, V op cit note 74 at 303 — 315 available at
http://archive.unu.edu/unupress/sample-chapters/world_religions_and_Norms_of War.pdf (last assessed on 5
January 2015).
™ pPopovski, V op cit note 12 at 14.
8 See for a general discussion Popovski, V World Religions and Norms of War (2009) at 1-10.
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10. Interpretation of LOAC Rules

One of the main difficulties in the interpretation of international law results from the fact that
States often draft treaties in general, equivocal and ambiguous language to enable them to
flexibly interpret and apply their agreements.?* There are basically three different approaches
to treaty interpretation.®? The first focuses on the text of the treaty (objective), the second at
the intention of the parties (subjective) and the third the object and purpose of the treaty.® It
will be argued that all three approaches should be involved when a treaty is interpreted. Some
States do interpret treaties with reference to their negotiating history® but under the Vienna
Convention, recourse to preparatory work is on a “supplementary means of interpretation”
and “in order to confirm the meaning”.®> Other States focus on the objective interpretation of

treaties by concentrating on the actual wording thereof.®®

The Vienna Convention,®” Article 31, which reflects customary international law,®® declares
that a treaty shall be interpreted “in good faith in accordance with the ordinary meaning to be
given to the terms of the treaty in their context and in the light of their object and purpose”.
The interpretation of a treaty should include reference to the preamble and annexes of the
treaty.®® Any subsequent agreement or practice relating to the treaty must also be in context.*
Ultimately the interpretation must be based upon the text of the treaty.** Special meaning
should only be accorded to a term where it is established that the parties thereto, so
intended.” This rule gives preference to a literal, systematic and teleological interpretation of
treaties.”® Treaties should also be interpreted to be effective and useful and have the
appropriate consequences. The interpretation must accordingly give effect to the literal

meaning, emphasise the main object and purpose of the treaty and also give effect to the

8 provost, R International Human Rights and Humanitarian Law (2002) at 242.
8 Shaw, MN (6" Ed) International Law (2010) at 932; Dugard, J International Law A South African Perspective
(4™ Ed) (2012) at 425; Cassese, A op cit note 75) at178; Von Glahn, G & Taulbee, JL op cit note 4 at 79-81.
8 Shaw, MN op cit note 81 at 932. Dugard, J op cit note 81 at 425.
® France, Italy, the USA. See Cassese, A op cit note 75 at 178.
% Vienna Convention on the Law of Treaties, opened for signature May 23, 1969, 1155 U.N.T.S. 331 (entered
into force Jan. 27, 1980), Article 32 (“Vienna Convention”).
% Britain. See Cassese, A op cit note 75 at 178,
8 \/ienna Convention.
8 Bosnia v Serbia case, ICJ Reports, 2007 at para 160; Indonesia/Malaysia case, ICJ Reports, 2002 at 625, 645-
6.
8 Article 31(2), Vienna Convention.
% Article 31(3), Vienna Convention.
°! The Libya/Chad case, ICJ Reports, 1994 at 6, 22, 100 ILR at 1, 21.
% Article 31(4), Vienna Convention. Eastern Greenland case, PCIJ, Series A/B, No. 53, 1933 at 49.
%Article 31(1), Vienna Convention; Cassese, A op cit note 75 at 179.
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intention of the parties thereto with reference to the circumstances prevailing at the time
when the treaty was concluded.®® This represents all three approaches to interpretation that
have been approved by the ICJ and are accepted by the Vienna Convention® but it seems that
the ICJ favours the textual approach to interpretation.®® The International Law Commission,
however, confined itself to isolating “the comparatively few general principles which appear
to constitute general rules for the interpretation of treaties”.”” This Commission regards the
intention of the parties as expressed in the text as the best guide to interpretation of the

common intention of the parties.*®

It is submitted that the interpretation of LOAC principles must, if it is to be realistic, take into
account that LOAC is the product of the pursuit of self-interest by States. It is acknowledged
that humanitarian principles constituted an important factor in the development of LOAC but
ultimately LOAC creates a system of reciprocal entitlements and interests between States.
This results in a contradiction whereby States agree to co-operate in times of armed conflict
between them.® The principle of distinction is central to this system.

It seems essentially utilitarian at first glance as military force should only be employed
against military objectives. On closer scrutiny it may be argued that the principle preserves
the civilian population and objects of States in armed conflict. This leads to the conclusion
that the protection of civilians is based on military rationality as opposed to a moral
motivation.'®® This rationale is, however, only true in IAC’s as the reciprocity is not present
in NIAC’s. This is further supported in conduct armed conflicts and specifically targeting
during decisions, where States attempt to exclude civilian harm for the main purpose of

achieving political support for the military operations.

11. The Status of the Knowledge on Direct Participation in Hostilities

A review of the current research and knowledge on the history, definition and primary and
secondary sources to inform and justify the research questions are included in the study. It is
uncontroversial that the sources of LOAC are generally limited to those listed in Article 38 of

% Shaw, MN op cit note 81 at 934. See also Cameroon v. Nigeria, ICJ Reports, 2002 at 303, 346.
% Dugard, J op cit note 81 at 425.
23 Brownlie, | (7" Ed) Principles of Public International Law (2008) at 631.

Ibid.
% Ibid.
% Gordon, S Civilian Protection — What is Left? in Perrigo, S & Whitman, J (Eds) Geneva Conventions Under
Assault (2010) at 81.
' Ibid at 82.
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the Statute of the International Court of Justice.*™ The current literature on C-DPH in LOAC
may be categorised into international conventions relevant to C-DPH, customary LOAC,
academic books on LOAC written by highly qualified authors, the commentary by the ICRC
where an article-by-article analysis is done of the relevant LOAC instruments, journal articles
on various aspects on C-DPH, military manuals of States and reports prepared by
international organisations and groups. The traditional literature concerning LOAC is
plentiful but it may be argued that this constitutes a part of the problem. Jurists have provided
various interpretations of the tensions inherent in the legal texts and historians have
considered and reconsidered the political, institutional and normative contexts within which
LOAC was formulated while the work of diplomats and organisations has resulted in a
myriad of archival records. Most of these contributions favour the principal achievements of
LOAC as opposed to its weaknesses.

LOAC displays distinctive characteristics and has marked connections to security and
defence politics. Numerous actors in the international community pursue their own agenda
when interpreting the existing LOAC. LOAC thus develops continuously and the relevance
of a specific source must always be cautiously considered. LOAC developed within the
constraints of States’ interests and with a value-laden assumption that these interests were
reconcilable within LOAC. This is a major flaw of LOAC as the interests of States are

normally narrowly defined and ultimately, and in general incompatible.

The current LOAC relevant to targeting in armed conflict includes the four GC’s," API and
APII, the Hague Convention (IV) Respecting the Laws and Customs of War on Land of 1907
and the Hague Convention for the Protection of Cultural Property in the Event of Armed

191 statute of the International Court of Justice, June 26, 1945, 59 stat. 1055, 33 U.N.T.S. 993 - Which provides
in part that “[t]he Court, whose function is to decide in accordance with international law such disputes as are
submitted to it, shall apply international conventions, whether general or particular, establishing rules expressly
recognized by the contesting states; international custom, as evidence of a general practice accepted as law; the
general principles of law recognized by civilized nations [and] subject to the provisions of Article 59, judicial
decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means
for the determination of rules of law.”; See Prosecutor v Erdemovic, (Appeals Chamber) Case No 1T-96-22 (7
October 1997) at 40.
192 Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the
Field, opened for signature on 12 August 1949, 75 UNTS 31 (entered into force 21 October 1950); Geneva
Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces
at Sea, opened for signature on 12 August 1949, 75 UNTS 85 (entered into force 21 October 1950); Geneva
Convention Relative to the Treatment of Prisoners of War, opened for signature on 12 August 1949, 75 UNTS
287 (entered into force 21 October 1950); Geneva Convention for the Relative to the Treatment of Civilian
Persons in Time of War, opened for signature on 12 August 1949, 75 UNTS 135 (entered into force 21 October
1950).
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Conflict of 1954.2% The primary source is the Law of Geneva, which aims to protect
combatants no longer engaged in conflict, and civilians not involved in hostilities.'®* The
founding principle of the GC’s is that persons not actively engaged in hostilities should be
treated humanely.*® This principle emanates from the Hague Regulations of 1907 and the

Geneva Conventions of 1929.

The Hague Convention for the Protection of Cultural Property in the Event of Armed Conflict
of 1954 is probably the least relevant but none of the instruments mentioned above apply as a
whole to targeting. It may also be argued that although the Hague Convention (1V)
Respecting the Laws and Customs of War on Land has attained customary LOAC status, that
it was superseded by API.° The Hague Regulations of 1907 and customary international law
incorporate the principles of distinction and proportionality. APl accordingly contains several

interlocking norms specifying these obligations.*®”’

The Hague Rules of Air Warfare has never been adopted in treaty form, nor has it been
officially endorsed in LOAC, but some of its individual rules may have attained customary
LOAC status.’® In this regard, Article XXII prohibits aerial bombing for the purpose of
terrorising the civilian population or for, inter alia, injuring non-combatants. This is
supported by API, Article 48, which requires that operations be directed only against military
objectives and API, Article 52(2) which refers to the primary purpose of attacks. Article
AAIV legitimises aerial bombardment only when directed at a military objective. API,
Articles 48 and 52(2), also deal with attacks on military objectives and API, Articles 51(4)

and (5) prohibit and define indiscriminate attacks.®

A more contentious issue is whether IHRL applies to targeting decisions in armed conflict.
Numerous authors have expressed such applicability but then fail to refer to any specific

instruments.’® It may be argued that LOAC provides the relevant tests in armed conflicts

193 Convention for the Protection of Cultural Property in the Event of Armed Conflict, opened for signature 14
May 1954, 249 UNTS 240 (entered into force 7 August 1956). See also Williamson, JA Challenges of Twenty-
First Century Conflicts: A Look at Direct Participation in Hostilities” Duke Journal Of Comparative &
International Law [Vol. 20:457] available at http://ssrn.com/abstract=2326568 (last assessed on 1 May 2014).
104 See the four Geneva Conventions of 1949 and specifically the fourth Geneva Convention.

1% Dugard, J op cit note 81 at 524.

105 See in general Henderson, | op cit note 66 at 25.

7 Engdahl, O & Wrange, P (Eds) op cit note 8 at 210.

198 Henderson, | op cit note 66 at 25.

1% Ipid at 26-7.

"9 Ibid at 32-33.
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against which violations of human rights may be measured, and that LOAC remains the lex

specialis.*! The Nuclear Weapons case'?

also supports this and the 1CJ specifically held that
the protection of the International Covenant on Civil and Political Rights**® (“ICCPR”) is
applicable in armed conflict, except where the instrument allows for derogation in times of
national emergency.™* The court further held that respect for the right to life is not derogable
and one cannot, in principle, be arbitrarily deprived of life, even in armed conflict. The test

for arbitrarily deprivation of life is, however, within the scope of determination by LOAC.'"

The principles above on the conduct of hostilities have become rules of customary

international law, and custom will further be evaluated as a primary source.*°

Arguably, the
most significant customary principle is that the rights of belligerents to adopt means of
injuring the enemy are limited. This was introduced in the Brussels Declaration, the Oxford

Manual, and codified in the two Hague Regulations and API.*’

The term, ‘combatant’
remained customary until it was defined in 1977 in APL'® The further fundamental
customary principles are proportionality and discrimination, which include the general
principles of military necessity, humanity and chivalry.**® The GC’s, and LOAC for centuries
before that, have been based on the four key principles of distinction, proportionality, military

necessity, and humanity.'?

Customary LOAC is important as the CV’s and the AP’s do not constitute a complete
codification of all the relevant law.** The Customary LOAC study by Henckaerts and
Doswald-Beck on behalf of the ICRC states that none of the customary LOAC rules

applicable to targeting are more restrictive than applicable treaties.*? It is acknowledged that

" Ibid at 33.

112'1¢J Advisory Opinion of 8 July 1996 on the Legality of the Threat or Use of Nuclear Weapons, 1CJ Report
[1996] 226.

3 International Covenant on Civil and Political Rights, 19 December 1966, 999 U.N.T.S. 17, 6 I.L.M. 368
(entered into force 23 March 1976) (“ICCPR”).

" |CCPR, Article 4.

15 Nuclear Weapons Case supra 226 at 25. See also the Legal Consequences of the Construction of a Wall in
the Occupied Palestinian Territory — Palestinian Wall Case [2004] ICJ Rep 131 at 106.

118 Dinstein, Y Conduct of Hostilities under the Law of International Armed Conflict (2004) at 5.

17 See Article 35(1). See also the Preambles to the 1980 Convention on Certain Conventional Weapons and the
1997 Ottawa Convention on Anti-Personnel Mines.

118 API, Article 43(2).

119 See in general Roberts, A & Guelff, R (3" Ed) Documents of the Laws of War (2010) at 10.

120y.S. Department of the Army, Field Manual 27-10: The Law of Land Warfare, app. A-1 (1956) available at
http://www.aschg.army.mil/supportingdocs/FM27_10.pdf (last assessed on 1 May 2014).

121 This statement is supported by the inclusion of the Martens Clause in API, Article 1(2).

122 Henckaerts, JM & Doswald-Beck, L (Eds) Customary International Humanitarian Law (2005) Vol |
(Chapter I).
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this study does not constitute a codification of LOAC but it has been widely accepted and has
greatly assisted in developing this area of international law. The ICRC Study on the
Customary Status of LOAC concluded that “a precise definition of the term ‘direct
participation in hostilities” does not exist.**® In this regard, it is argued that DPH has attained
the status of customary international law?* because, on a conceptual level, civilians should

be protected from attack unless, and for such time, as they directly participate in hostilities.

The commentary by the ICRC contains an article-by-article analysis of the relevant LOAC
instruments.”> The ICRC has been entrusted by High Contracting Parties to the four GC’s
and their AP’s,'?® and through the Statutes of the International Red Cross and Red Crescent

Movement,*?’

under the guardianship of LOAC. The ICRC Commentary is often cited as
having special authority.'?®® The ICRC Commentary is regarded as authority but it is not
authoritative on the interpretation of LOAC. Courts like the ICTR, ICTY and ICJ have not
done so. Judge Kooijmans stated in the Palestinian Wall Case that the ICRC commentaries
on the 1949 Convention are regarded as non-authoritative. *?° This is because the ICRC “is an
impartial, neutral and independent organisation whose exclusively humanitarian mission is to

protect the lives and dignity of victims of war and internal violence and to provide them with

12 Henckaerts, JM & Doswald-Beck, L (Eds) Customary International Humanitarian Law, 2 Volumes, Vol |
Rules, Vol. 11 Practice (2005) Vol | at 22.

124 Harvard University Program on Humanitarian Policy and Conflict Research, Policy Brief, LOAC and
Civilian  Participation in the Hostilities in the OPT 3 (October 2007) available at
http://hpcrresearch.org/pdfs/ParticipationBrief.pdf (last assessed on 1 May 2014).

125 See e.g. Sandoz, Y; Swanarski, C & Zimmerman, B (Eds) Commentary on the Additional Protocols of 8 June
1977 to the Geneva Conventions of 122 August 1949 (1987).

125 For instance, Articles 9, 9, 9 and 10 respectively of the four Geneva Conventions provide that “the present
Convention constitute[s] no obstacle to the humanitarian activities which the International Committee of the
Red Cross . . . may, subject to the consent of the Parties to the conflict concerned, undertake for the protection
of the wounded and sick, medical personnel and chaplains, and for their relief.” Convention for the Amelioration
of the Condition of the Wounded and Sick in Armed Forces in the Field Article 9, Aug. 12, 1949, 75 U.N.T.S.
31; Convention for the Amelioration of the Condition of the Wounded, Sick, and Shipwrecked Members of
Armed Forces at Sea Article 9, Aug. 12, 1949, 75 U.N.T.S. 85; Convention Relative to the Treatment of
Prisoners of War Article 9, Aug. 12, 1949, 75 U.N.T.S 135; Convention Relative to the Protection of Civilian
Persons in Time of War Article 10, Aug. 12, 1949, 75 U.N.T.S. 287. Common Article 3 the Geneva
Conventions - “An impartial humanitarian body, such as the International Committee of the Red Cross, may
offer its services to the Parties to the conflict.” Int’L Comm. of the Red Cross, the ICRC: Its Mission and Work
3-5 (2009), http://www.icrc.org/Web/Eng/siteeng0.nsf/htmlall/p0963/$File/ICRC 002 _0963.PDF (last assessed
on 1 May 2014).

27 The Statutes of the International Red Cross and Red Crescent Movement were adopted by the 25th
International Conference of the Red Cross at Geneva in October 1986 and as amended in 1995 and 2006.
Statutes of the Int’l Red Cross and Red Crescent Movement,
http://www.icrc.org/Web/eng/siteeng0.nsf/htmlall/statutes-movement-220506/$File/Statutes-EN-A5.pdf  (last
assessed on 1 May 2014).

128 Henderson, | op cit note 66 at 20.

129 | egal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion
of 9 July 2004 — Case No. 123 (A) (separate opinion of Judge Kooijmans).

21

© University of Pretoria


http://hpcrresearch.org/pdfs/ParticipationBrief.pdf
http://www.icrc.org/Web/Eng/siteeng0.nsf/htmlall/p0963/$File/ICRC_002_0963.PDF

assistance™.’® The additional research here is contained in commentary termed the New
Rules for Victims of Armed Conflict: Commentary on the two 1977 Protocols Additional to

the Geneva Conventions of 1949 13!

The current knowledge generated by journal articles on various aspects on DPH is of great
importance. Some of these articles deal with specific topics, conflicts, the Interpretative
Guide on DPH, or judicial reasoning. These articles are useful, depending on the depth of
analysis and the incorporation of interrelationships and consequences to the current issues on
DPH. The challenge is that the majority of these articles deal with the ICRC Interpretative
Guide and either support or criticise the work. This was initially useful but it may have
impaired the progressive development and introduction of novel ideas. The two schools of
thought that either represents military necessity or humanity have, it will be submitted, not
found a compromise, while States have interpreted DPH to give effect to their needs. The
interpretation of civilian DPH is, in general, overly technical to be of use in an actual armed
conflict situation and more importantly, the authors thereof are not ideologically neutral.

Military Manuals do not, as a result of their specific objectives, have very specific analysis
and States would normally not commit themselves to an interpretation of the law in a manual.

Manuals normally refer to treaty articles and academic sources are rarely cited.*3

The reports prepared by international groups, in general, made an important contribution to
the research in the Final Report to the Prosecutor by the Committee Established to Review
the NATO Bombing Campaign against the Federal Republic of Yugoslavia.®*®* The final
document, which comprises the main secondary data source, is the ICRC's Interpretive
Guidance®* compiled as a result of these meetings together with the academic and
government comment thereon. There are also references to conferences discussions held
subsequently and more specifically the Congress - International Society for Military Law and
Law of War.*®

130 The ICRC’s Mission Statement (2005) ICRC available at
http://www.icrc.org/Web/Eng/siteengo.nsf/htmlall/6BEE39?0penDocument (last assessed on 1 May 2014).

31 Bothe, M; Partsch, K & Solf, W New Rules for Victims of Armed Conflict: Commentary on the Two 1977
Protocols Additional to the Geneva Conventions of 1949 (1982).

132 The military manuals of the US and Canada are available on the internet. The UK manual has been published
as the UK Ministry of Defence, The Manual of the Law of Armed Conflict (2004).

133 Available at http://www.un.org/icty/pressreal/natoo61300.htm (last assessed on 1 May 2014).

134 Melzer, N op cite note 31.

1351 to 5 May 2012, Quebec City, Canada.
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12. Research Design and Methodology

The aim is to determine a practical meaning of the notion of C-DPH and to propose various
tests to establish whether a civilian could be the object of legitimate intentional targeting due
to direct participation or the subject of criminal prosecution thereafter. The methodology
herein is consistent with a typical legal analysis to determine the law on a particular subject,
in causa, C-DPH. It is not the intention to conduct a jurisprudential style critique of the areas
of LOAC applicable to C-DPH but to focus on and possibly resolve areas of uncertainty on
C-DPH by adopting a relatively traditional legal approach.

There is little disagreement on which conventions and the articles therein, are applicable to
C-DPH. The issue is to identify the areas of uncertainty in LOAC on C-DPH. A preferred
interpretation will be advanced but where this is impossible, then a specific interpretation will

be proposed, together with justification for not following alternative interpretations.

There are certain fundamental principles that have been applied in reaching conclusions on
the issue of C-DPH. These are that LOAC has essentially a humanitarian purpose, but that
military necessity must be incorporated into any interpretation. LOAC “in armed conflicts is
a compromise between military and humanitarian requirements”.**® Neither the requirements
of humanity, nor the dictates of military necessity may be given undue preference in LOAC.
The interpretation of LOAC should reflect its object and purpose.**” Secondly, LOAC should
not be applied ex post facto by experts but should be designed to operate in armed conflict. It
is accepted that it would be impossible to remove all ambiguity from the concept of C-DPH,
but it is hoped that some of the issues might be reduced and clarified. This research is
intended to be a general assessment of C-DPH, the legality of actions in particular conflicts

will accordingly not be reviewed.

The comparative research assesses the similarities and differences between the policies,
manuals and training materials of various states with regard to C-DPH and the loss of civilian
protection. States have been selected that have been actively involved in armed conflict. The

obvious selection of foreign jurisdictions will include the USA, UK, Russia and Israel. It is

13 Greenwood, C ‘Historical Development and Legal Basis’ in Fleck, D (Ed) The Handbook of Humanitarian
Law in Armed Conflicts (1995) at 7-8.

7 Kellenberger, J ‘International Humanitarian Law at the Beginning of the 21* Century’ (2002) International
Committee of the Red Cross available at
http://icrc.org.web.eng/siteengo.nsf/iwplist99/efc5alc8dd70b9c1256¢3600 (last assessed on 1 May 2014).
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assumed that the practice of many states was influenced by the international instruments
relevant to armed conflict and the ICRC perspectives thereon which may cause these
practices to be similar and comparable. The research is mainly qualitative by means of

critically evaluating the sources via textual analysis.

13. Research Inquiry Strategy

The major research subjects are content specific historical and current documents in the form
of written words. The appropriate research design is based on content analysis with a detailed
and systematic examination of the relevant instruments. The aim is to critically investigate,
test and describe the relevant body of knowledge to explain and produce theory by asking
conceptual questions. This includes an examination of the words used in the text, the
application thereof and the identification of the text tone. The study aims to devise a theory as

informed by the research subjects to produce the required outcome.

14. Organisation of the Study and Chapter Overview

This section intends to provide an overview of the structure of the dissertation. The study is
organized into seven chapters:

Chapter 1 - Introduction and General Background of the Study

This chapter contains administrative documentation, acknowledgements, table of contents,
abbreviations and terms used. It provides an introduction on the nature and characteristics of
LOAC and the broad implications of the notion of C-DPH. It further deals with the purpose
of the research with regards to the interpretation of C-DPH. The research objectives, primary
research question and significance of the study are also evaluated. The chapter then presents
the manner in which LOAC rules will be interpreted, a concise evaluation of the status of the

current knowledge, the research design and research inquiry strategy.

Chapter 2— The Nature and Scope of Armed Conflict and the History and
Development of Direct Participation in Hostilities in International
Humanitarian Law

This chapter evaluates the historical circumstances in which States and LOAC developed in

order to provide an insight on its impact on the form, content and interpretation of LOAC, the

rationale behind the mutually exclusive categories of combatant and civilian and the impasse
created by civilian DPH. The development of C-DPH is assessed by considering the major
historical events that shaped the law into its current form.
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Chapter 3- Contemporary Perspectives on DPH

This chapter evaluates the contemporary perspectives on C-DPH. The activities that amount
to C-DPH are not defined in any LOAC treaty. The current interpretations thereof are thus
considered. The ethical and moral justification for civilian protection and loss thereof, the
legal perspectives on C-DPH, relevant judicial reasoning, the Interpretative Guidance on

DPH, the ICRC, the expert comment thereon and State practice are also considered.

Chapter 4 - The Nature of Armed Conflict and Its Participants

This chapter focuses on the legitimate intentional and permanent targeting of mandated
participants, regular and otherwise, based on their affiliation to a participating party, in armed
conflict. The chapter concludes that LOAC displays an inadequacy regarding the
classification of who may lawfully directly participate in armed conflict. The protection of
participants in armed conflict under LOAC remains characterized by a certain level of

uncertainty as regards the codified provisions for combatants and civilians.

Chapter 5- Direct Participation in Hostilities in International Armed Conflict and
Non-International Armed Conflict

This chapter deals with C-DPH in IAC and NIAC. Civilian status is defined as immunity

from intentional targeting and is, in general, dependant on civilian status. Thereafter the

constituent elements of C-DPH are evaluated, with specific reference to common Article 3 of

the GC’s of 1949, API, Article 51(3) and APII, Article 13(3).

Chapter 6 - Direct Participation in Hostilities and the Application of International
Human Rights Law during Armed Conflict
This chapter evaluates the relationship between IHRL and LOAC. The possibility of the
developed of complementarity between the two areas of law, specifically with regards to the
right to life, is assessed. The main issue is whether a member of an armed group, be that of
the regular armed forces, other armed forces or a civilian direct participant, may be
intentionally targeted under LOAC until such time as he surrenders or becomes otherwise
hors de combat or whether, under IHRL, such a participant may only be intentionally targeted

under exceptional circumstances, where capture is not feasible.

Chapter 7 - Evaluation and Recommendations on Direct Participation in Hostilities

This chapter provides a summary of the relevant research findings.

25

© University of Pretoria



15. The Reality of Urban Asymmetric Armed Conflict

On 12 July, 2007 “[t]he soldiers of Bravo Company, 2-16 Infantry had been under fire all
morning from rocket-propelled grenades and small arms on the first day of Operation llaaj in
Bagdad”.’® An ‘Air Weapons Team’ from the 1% Cavalry Division arrived on station where
the sporadic attacks on coalition forces occurred and a series of air-to-ground attacks were
performed by two US Army AH-64 Apache helicopters in Al-Amin al-Thaniyah, New

139 \vas directed at ten men.

Bagdad, Bagdad, Irag. The first attack, using 30mm canon rounds,
The US avers that some of the men were armed with RPG’s, AKM’s and RPG warheads. The
second engagement, again using 30mm canon rounds, was directed at a private unmarked
vehicle and its occupants, that were attempting to assist the wounded. The third attack

resulted in three AGM-114 Hellfire missiles being fired at a building.

The first attack killed seven men, including two Iragi war correspondents working for
Reuters. The journalist’s long range camera lens was misidentified as a RPG. The second
attack resulted in the deaths of three men, while two children in the ‘van’ were seriously
wounded. No weapons were found in the vehicle or on its occupants. An Apache aircrew
member commented that “[w]ell, it’s their fault for bringing their kids into a battle”. The
third attack resulted in the death of seven people inside the building and one pedestrian

passing by in view of the Apache crew’s sights before the targets were engaged.

The above must be interpreted in context, but it shows a disregard for civilian life by the
military personnel. The footage, which was leaked by WikiLeaks, is disturbing.**® The
dethatched conversation of the Apache aircrew, while they observe their targets through the
video screen of their targeting system, is disconcerting. No attempt was made to identify
civilians and to apply the principle of distinction; no attention was given to the notion of C-

DPH or to military objectives, nor was a proportionality assessment done. The choice of

1

weapons used is also disproportionate to the aim sought. The M230 cannon®* is an area

142

weapon and the AGM-114 Hellfire air-to-surface missile™™ is a primary 100lb class weapon.

138 Cohen, T Leaked Video Reveals Chaos of Bagdad Attack CNN (7 April, 2010).

139 M230 30x113 Chain Gun, single-barrel automatic cannon is the Area Weapon System on the AH-64 Apache
attack helicopter. The M789 HEDP is normally used in the Apache and this round contains a 21.5 gram
explosive charge sealed in a shaped-charge liner capable of penetrating 5cm of RHA (Rolled homogeneous
armour) — produced by McDonald Douglas.

140 See http://wikileaks.org/wiki/collateral_Murder, 5_April_2010 (Last assessed on 22 May 2014)

Y1 hitp://.www.atk.com/products-services/Iw30mm-m230-automatic-cannon/ (last assessed on 22 May 2014).
Y2 http://.www.lockheedmartin.com/us/products/Hellfirel I.html (last assessed on 22 May 2014).
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The Army Report on this incident found that the aircrew had “neither reason nor probability
to assume that neutral media personnel were embedded with enemy forces”. The report
concludes that “[t]he video . . . is graphic evidence of the dangers involved in war journalism

and the tragedies that can result”.**®

This is the reality of contemporary technology based fourth generation armed conflict.

13 http://.wwwmaxkeiser.com/2010/04/collateral-murder-wikileaks/ (last assessed on 22 May 2014).
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Chapter 2

The History and Development of Direct Participation in Hostilities®

1. Introduction

Civilians, directly participating in armed conflict, is not what Dunant saw at the Battle of
Solferino and San Martino in 1859 when the Austrian Empire and Franco-Italian forces
fought an International Armed Conflict (“IAC”) in the Castiglione delta Pieve.? Dunant’s
vision was to ameliorate the suffering that results from armed conflict between regular armed
forces.® This form of armed conflict has, however, as time passed, become the exception* and
as a result, the further development of the Law of Armed Conflict (“LOAC”) concerned itself
more, and specifically since the Lieber Code, with the challenges that resulted from the ever-
increasing participation of civilians in armed conflict,” which has been a prominent feature of
armed conflict since at least the nineteenth century.® This legal system that developed over
the next century, displayed a persistent negative attitude by States, based on self-interest,
towards these irregular participants, to the extent that an explicit definition of civilian direct

participation (“C-DPH”) has, to date, not been agreed upon.’

* A shortened version of this chapter was accepted for publication, in two parts, in the African Yearbook of
International Humanitarian Law (2014 & 2015).

Dunant, H A Memory of Solferino ICRC (1987) available at
www.icrc.org/eng/assets/files/other/icrc_002 0361 memory_of solferino.pdf (last accessed on 1 May 2014).
Durham, H & Wynn-Pope, P The Relationship between International Humanitarian Law and Responsibility to
Protect: From Solferino to Srebrenica in Norms of Protection: Responsibility to Protect, Protection of Civilians
and their Interaction (2012) at 177.

% See in general Moorehead, C Dunant’s Dream (1998).

* Engdahl, O (ed) International Humanitarian Law Series, Vol 22: Law at War: The Law as it Was and the Law
as it Should Be: Lieber Amicorum Ove Bring (2008) at 21; Themnér, TL & Wallensteen, P Armed Conflicts by
Type, 1946-2011, 49(4) Journal of Peace Research (2012) at 565, 566, 568 available at
http://www.pcr.uu.se/digital Assets/122/122552_conflict_type 2011.pdf (last accessed on 1 May 2014);
Themnér, TL & Wallensteen, P Armed Conflicts by Type, 1946-2011, 49(4) Journal of Peace Research 565
(2012) at 566 & 568 available at http://www.pcr.uu.se/digital Assets/122/122552_conflict_type 2011.pdf (last
accessed on 1 May 2014); Dudziak, ML War-Time: An Idea, its History, Its Consequences USC Legal Studies
Research Paper No. 12-1 (2012); Johnson, WJ & Gillman, AD (eds) ‘Law Of Armed Conflict Deskbook.
International and Operational Law Department’ The Judge Advocate General’s Legal Center And School, U.S.
Army Charlottesville, Virginia (2012) at 7 — 17.

> See Kellenberger, J (ICRC President) Address at the Sixtieth Anniversary of the Geneva Conventions: Sixty
Years of the Geneva Conventions: Learning from the Past to Better Face the Future (Aug. 12, 2009),
http://www.icrc.org/eng/resources/documents/statement/geneva-conventions-statement-president-120809.htm
(last accessed on 1 May 2014); Kellenberger, J (ICRC President) Address at the Follow-Up Meeting to the
Sixtieth Anniversary of the Geneva Conventions: Strengthening Legal Protection for Victims of Armed Conflicts
(September 21, 2010) available at http://www.icrc.org/eng/resources/documents/  statement/LOAC-
development-statement-210910.htm (last accessed on 1 May 2014).

® See Rivkin, BD & Casey, LA ‘The Use of Military Commissions in the War on Terror’ 24 B.U. Int’L L.J. 123
(2006) at 131-132.

" See in general Scheipers, S ‘Fighting Irregular Fighters. Is the Law of Armed Conflict Outdated?’ Parameters
43(4) Winter 2013-14.
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The year 2014 signalled the hundred year anniversary since the start of World War 1
(“WWTI”), seventy-five years since World War II (“WWII”) broke out and the twenty-fifth
anniversary of the end of the Cold War.® It is thus appropriate to evaluate the historical
circumstances in which LOAC developed in order to understand its impact on the form,
content and interpretation of LOAC and the rationale behind the mutually exclusive
categories of combatant and civilian.® This is intended to provide the building blocks for the
construction of the normative paradigms which will provide the framework for evaluating C-
DPH.

C-DPH will accordingly be evaluated by considering the negotiating history™® of the treaties
within which the concept was created and the major events that shaped the law into its current
form. This will be done with reference to the state of affairs prior to the Lieber Code of 1863.
Thereafter, reference will be made to the events between the Lieber Code, the St Petersburg
Declaration, the Brussels Declaration, the Oxford Manual, the Hague Peace Conferences, the
Geneva Conventions'’ of 1949 (“GC’s”) and the Additional Protocols I'* (“API”) and II*®
(“APII”) of 1977 (together the “AP’s™).**

The armed conflict that occurred during these periods will be examined and classified
according to the COW Typology of War."® Here, the Correlates of War Project'® define
armed conflict, as inter-State wars; those that were conducted between or among members of

the interstate system or IAC; extra-State wars, those conducted between a system member

8 See in general Morris, | War What is it Good For? (2014) at 10.

° See Beruto, GL (ed) The Conduct of Hostilities. Revisiting the Law of Armed Conflict 100 Years After the 1907
Hague Conventions and 30 Years After the 1977 Additional Protocols (2007) at 1 — 40.

1% France, Italy, the USA. See Cassese, A (2" Ed) International Law 2005 at 178.

1 Geneva Convention (1) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the
Field, of 12 August 1949; Geneva Convention (II) for the Amelioration of the Condition of Wounded, Sick and
Shipwrecked Members of Armed Forces at Sea, of 12 August 1949; Geneva Convention (l11) Relative to the
Treatment of Prisoners of War, of 12 August 1949; Geneva Convention (IV) Relative to the Protection of
Civilian Persons in Time of War, of 12 August 1949,

12 Protocol Additional to the Geneva Convention of 12 August 1949 and relating to the Protection of Victims of
International Armed Conflicts (“AP1”), 8 June 1977.

3 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims
of Non-International Armed Conflicts (“APII”), 8 June 1977, 1125 UNTS 609.

“ API & APII (“the AP’s™).

15 Gleditsch, NP; Wallensteen, P; Eriksson, M; Sollenberg, M & Strand, H ‘Armed Conflict 1946-2001: A New
Dataset’ Journal of Peace Research (2002) at 615 available at
http://jpr.sagepub.com/cqgi/content/abstract/39/5/615 (last accessed on 17 July 2014).

16 Other conflict data projects are the Uppsala Conflict Data Project, the Major Episodes of Political Violence
and the Conflict Simulation Model. For a discussion of the COW Project and the three others mentioned here
see Williamson, M Terrorism, War and International Law (2009) at 12 — 16.
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and a non-State entity; intra-State wars, conducted between a State and a group within its
borders and non-State wars. The last three conflicts conform to the various definitions of a
NIAC.Y This classification is useful as it contains a comprehensive index of conflicts since
1816 and organizes conflicts based on their temporal domain; battle-related deaths; the “bulk

of the fighting”; the war’s duration; the initiator; the outcome; and the location of the wars.*®

2. International Law and Statehood

International law is, at least for now, by its very nature, tautologously State-centred, State-
defined and State-controlled.” States purposefully shape and determine the international
system but the international system also comprises various relationships, which in turn,
determine the nature of the State.?’ This biased fixation on States contains an assumption of
the equality of these parties.”’ The State comes into existence after it brings pre-existing
modes of domination to an end and the State then becomes a distinct, primus inter pares,
institution within society. The State, itself, is an abstract, continuous, survival seeking,
resource gathering entity.?? International law treats States as moral agents regardless of the
degree to which they actually approximate this ideal.?* International Law accordingly grants
legal personality to States who have moral and legal interests, rights and responsibilities.?*
States, as high contracting parties, define the terms of International Law through treaty and
State practise and eventually custom.? International Law, as a direct result, represents a
manifestation of a specific order with an identifiable power configuration,?® which reflects
the goals of States consenting to be bound by it.?” It may be argued that LOAC has

historically been used as an instrument of forced socialization of non-Western nations into

7 See in general Sarkees, RM ‘The Correlates of War Data on War: An Update to 1997’ Conflict Management
and Peace Science 18, No. 1 (Fall 2000) at 123-144.
'8 See in general Reid, M ‘Defining and Categorizing Wars’ in Sarkees, RM & Wayman, FW Resort to War: A
Data Guide to Inter-State, Extra-State, Intra-State, and Non-State Wars, 1816-2007 (2010) at 39-73.
¥ Fletcher, GP & Ohlin, JD Defending Humanity. When Force is Justified and Why (2008) at 137.
% Hobson, J State and International Relations (2005) at 224.
21 Mohamedou, MO (2" Ed) Understanding Al Qaeda Changing War and Global Politics (2011) at 32.
%2 See in general Mohamedou, MO Iraq and the Second Gulf War — State Building and Regime Security (2011).
zz Fletcher, GP & Ohlin, JD Defending Humanity When Force is Justified and Why (2008) at 11.

Ibid.
% Schmitt, MN “Military Necessity and Humanity in International Humanitarian Law: Preserving the Delicate
Balance’ Virginia Journal of International Law Vol 50 Issue 4 at 798.
% See in general Mohamedou, MO op cit note 20 at 34.
2" schmitt, MN op cit note 24 at 799.
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the international community and non-western States was forced to wage war on the terms set

by the Western military mores, which reinforced Western supremacy.?®

International Law predictably and specifically defines States and the classical Weberian State
displays sovereignty, territory, a population, a government and a monopoly over the
legitimate exercise of force.”® A State has the authority to engage in legal relations with other
States; it can negotiate and sign treaties, borrow and lend money, appear before international
bodies and can be held accountable for its actions.*® Governments represents States and it is
this group that enters into armed conflict, makes peace, enacts domestic laws, exercises
justice, raises revenue, is responsible for internal security and contributes to the formation of
international law.** The objectives of States are, or should be, to pursue and safeguard
national interests and to ensure the public good. LOAC principles will accordingly reflect
principles and rules to most efficiently accommodate these goals.> LOAC, as expected, will
thus also reflect these principles and rules with regards to the nature of armed conflict. It has
been argued that State policy focus on its economic interest, State security and lastly on other
considerations including human rights.*®* Security concerns have become increasingly
important, which has resulted in less significance being afforded to human rights

considerations.

States were characterised by the separation between the armed forces and the civilian
population. This was not limited to the distinction between the military and civilians but also

manifested itself in the provision of associated services such as engineering, supplies,

% Megret, G ‘From Savage to Unlawful Combatants: A Postcolonial Look at International Humanitarian Law’s
Other’ in Engdahl, O & Wrange, P (eds) Law of War — The Law as it was and the Law as it Should Be (2008) at
209: “The laws of war . . . can be seen as having been historically one — in fact probably one of the foremost —
instruments of forces socialization of non-Western nations into the international community, one whereby non-
Western peoples have been called upon to wage war on the West’s terms, by adopting Western military mores
(thus almost inevitably reinforcing Western supremacy”. See also Megret, F ‘From ‘Savage’ to ‘Unlawful
Combatants’: A Post Colonial Look at Humanitarian Law’s Other’ in Engdahl, O & Wrange, P (eds) Law of
War — The Law as it was and the Law as it Should Be (2008) at 207.

% See the Montevideo Convention on the Rights and Duties of States, 1933.

% Fletcher, GP & Ohlin, JD op cit note 22 at 136.

8 van Creveld, M Rise & Decline of the State (1999) at 415 available at
http://www.libertarianismo.org/livros/mvcradots.pdf (last accessed on 6 January 2015).

%2 Schmitt, MN op cit note 24 at 799.

% Donnelly, J ‘International Human Rights: Unintended Consequences of the War on Terrorism’ in Kessing, PV
‘Terrorism and Human Rights in International Studies in Human Rights’ Vol 92: Human Rights in Turmoil:
Facing Threats, Consolidating Achievements (2006) at 146.
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administration, medical and religious.** The development of LOAC also increasingly
prohibited those not wearing uniforms from participating in the conflicts between States.®
This in turn created a situation whereby civilians were spared, in principle, from the horrors

of armed conflict as long as they did not directly participate in the conflict.*®

The State-building processes have, however, also had an opposite reaction, based on the
relocation of authority, which circumvents Statehood and its monopoly over legitimate
violence, resulting in the militaristic empowerment of non-State actors.®” Recent events have
seen the proliferation of powerful geographically indeterminate, armed and emancipated sub-
State and transnational non-State actors.®® States found their sovereignty threatened, both
politically and territorially, by these non-State actors.® The perceived failure of some States
to act on behalf of their citizens has resulted in the formation of transnational non-state actors
that seek to undertake the martial responsibilities of the State on behalf of the citizens.
Predictably, armed conflict started between these actors and States. Al Queda and Islamic
State, as examples, are new generation sui generis global private non-State actors that are
possibly more goal-orientated as opposed to rule-orientated. These groups aim to affect a

more legitimate social, political, economic and religious rule for their followers.*

States, after the introduction of nuclear weapons, and the increase in armed conflict against
non-State groups, found that their armed forces and the manner in which they conducted
hostilities, was ineffective against non-State armed groups. Numerous States, including the
Soviet Union (in Afghanistan), France (in Vietnam), the US (in Vietnam), South Africa (in
Angola), India (in Cambodia) and others struggled to deal with counterinsurgency.** This
resulted in a need for police forces to deal with counterinsurgency as the armed forces were
not equipped or trained to do so. However, confidence in the police declined as time passed,
and as the State started sharing some of its core functions with other entities. This is most

notable in the provision of security, a role which is regarded as the most important function

¥ Van Creveld, M op cit note 30.
* Ibid.
* Ibid.
" Mohamedou, MO op cit note 20 at 47.
% Lind, WS “The Changing Face of War: Into the Fourth Generation’ Marine Corps Gazette (October 1989) at
23.
% See Schachter, O The ‘Decline of the Nation-State and its Implications for International Law’ 36 Colum. J.
Transnat’L L. 7 (1998) at 7-8.
0 Mohamedou, MO op cit note 20 at 42 - 43.
*1'\Van Creveld, M op cit note 30.
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of the State.** The police forces are, as a result of the failure of the State, being supplemented
and in some instances, totally circumvented by private security forces as civilians lose faith in
governments.*® Further reasons for the development of armed non-State actors are an increase
in the international arms trade, the development of private armies; international drug
trafficking; the expanding power of multinational corporations, and the fact that boundaries

are increasingly permeable by people and weapons.**

Non-State actors challenge the State system, as they do not require legal recognition, nor do
they respect the value of a legal approach to conflict.*® States require legal predictability and
accordingly applied this system of law to develop the structure for IAC. This system
delineates obligations and awards rights in a predictable manner, based on armed conflict that
is, in theory, characterised by predictability, * monopoly (of the use of force), distinction
(between civilian and military, legitimate and illegitimate combatants, internal and external
and public and private), concentration (of forces and targeted sectors), brevity (of battle) and

linearity (of organisation and engagement).*’

Non-State actors and the resulting NIAC, which is characterised by unpredictability,
privatisation, indifferentiation, dispersion, open-endedness and non-linearity,*® contradict the
design created by States in IAC. NIAC is based on non-Trinitarian patterns and is
increasingly unconventional, undeclared, fought within the territory of States and between
States and non-State actors outside the territory of the State. *° This occurred at the end of the
twentieth century and during the beginning of the twenty-first century. The international rules

governing the use of force®® were eroded, together with Westphalian symmetrical conflict.>

*2 Ibid at 406.

*3 Ibid at 405.

* See Sarkees, MR The COW Typology of War: Defining and Categorizing Wars (Version 4 of the Data) at 6
available at http://www.correlatesofwar.org/ (last accessed on 1 May 2014).

*® Fletcher, GP & Ohlin, JD Defending Humanity (2008) at 137.

% See generally Bobbitt, PC The Shield of Achilles: War, Peace, and the Course of History 75-143 (2002) at
501-538; Prakash, S Unleashing the Dogs of War: What the Constitution Means by “Declare War”, 93 Corn. L.
Rev. 45 (November 2007) at 67-77.

" Mohamedou, MO op cit note 20 at 20, 24. See Avrticle 29 of the Lieber Code of 1863, the German doctrine of
Blitzkrieg and the USA’s Rapid Dominance campaign regarding brevity and linearity.

“¢ Mohamedou, MO op cit note 20 (2011) at 35.

%% See in general Bobbitt, PC op cit note 45 at 667—-807.

* Mohamedou, MO op cit note 20 at 19.

*! See in general Bobbitt, PC op cit note 45; See Prakash, S op cit note 45 at 66-77.
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Improved technologies will progressively increase the prevalence of these phenomena.®” The
capability of non-State actors to exercise State-level violence, combined with the declining
relationship of armed groups to States, will further negate various features common to
contemporary armed conflict.>® These effects are seen in the depreciation of the value of

LOAC due to its real or perceived inability to regulate new forms of armed conflict.

3. The Development of the Law of Armed Conflict

Increasingly, modern technologies and methods of warfare are causing the foundational
principles of LOAC to be tested™ and to be re-interpreted. This is done to accommodate the
regime of status-based targeting due to the devalued legal distinction between combatants and
civilians.® The merit of this distinction will further decrease as asymmetrical conflict drives

non-State actors to seek anonymity in hostilities.

3.1  The Law of the Law of Armed Conflict Prior to the Lieber Code of 1863

From 1816 to 1863 there were 167 recorded armed conflicts,®” which included 154 NIAC’s
and 13 IAC’s. The first well-documented armed conflict took place in 1457 BCE near the city
of Megiddo in modern-day Syria.®® This battle included the use of infantry, archers and
cavalry, and ended in a siege which forced one side to surrender. Some scholars start the
evaluation of armed conflicts which occurred as long as 6000 — 10 000 years ago in the Indus,
Yellow Rivers, Peru and Mexico.>® Sun Tzu, a Chinese military general, stated in the 5"

century B.C. that there is an obligation to ‘treat the captives well and care for them . . .

°2 See Watts, S ‘Low-Intensity Computer Network Attack and Self-Defense’ in 87 Int’L L. Stud. 59, 71-72
(Pedrozo, RA & Wollschlager, DP (eds) (2011) at 61.
> Ibid at 62, 73, 76.
> Doswald-Beck, L ‘Implementation of International Humanitarian Law in Future Wars’ 71 Naval War College
International Law Studies (1998) 39; see also Rosen, SP ‘The Future of War and the American Military’ Harv.
Mag., May—June 2002; Jacobs, F & Khanna, P The New World, N.Y. Times (September 22, 2012) available at
http://www.nytimes.com/interactive/2012/09/23/opinion/sunday/the-new-world.html (last accessed on 1 May
2014); Koh, HH ‘The State Department Legal Adviser’s Office: Eight Decades in Peace and War’ 100 GEO.
L.J. (2012) 1747, 1772; Scheipers, S op cit note 6 p 14.
% Brooks, RR ‘War Everywhere: Rights, National Security Law, and the Law of Armed Conflict in the Age of
Terror’ 153 U. PA. L. Rev. 675, 745 (2004) 706, 730-31, 756 — 57 & 761. Jacob Kellenberger President, Int’l
Red Cross, Sixty Years of the Geneva Conventions and the Decades Ahead at the Conference on the Challenges
for LOAC posed by New Threats, New Actors and New Means and Methods of War, ICRC (September 11,
2009) available at http://www.icrc.org/eng/resources/documents/statement/geneva-convention-statement-
091109.htm (last accessed on 1 May 2014).
%% Watts, S op cit note 29 at 72-73.
> Sarkees, MR op cit note 12 at 6.
% parker, B The Physics of War From Arrows to Atoms (2014) at 15.
> Wright, Q The Study of War (1965) in Williamson, M Terrorism, War and International Law (2013) at 8.
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generally in war the best policy is to take a State intact; to ruin it is inferior to this.”® These
concerns were, however, based on pragmatism and not on an ideological or moral inclination
to spare civilians from attack. The motivation was based in the usefulness of the civilian
population to the eventual victorious party.®* Three centuries later, Egypt and Sumeria
formulated an intricate procedures regarding armed conflict.®> The Hindu empire produced
the Book of Manu, which was similar to The Hague Regulations of 1907. One of its central

themes included a prohibition against attacks on civilians.®

The idea of creating a political and military order that depended on a distinction between
those who could be killed and those who were immune to attack was formally initiated by the
Greeks and Romans, who customarily observed certain humanitarian principles.** Roman law
developed the notion that a privileged class of warriors exists, which is bound by, and
benefits from, LOAC. The jus fetaile, accordingly, dictated that no person could lawfully
engage in armed conflict with a public enemy without being enrolled in the military. This

idea developed through time into the concept of contemporary lawful combatancy.®

The ideas on immunity were, however, different with regard to religion, status and identity.
The Christian Bible indicates in Deuteronomy that, in war, women and children are to be
spared, together with livestock, but all males are to be killed.®® Upon capture of Canaanite
cities, anything that breathed was to be ‘annihilated’.®” Moses, during the holy war against
the Medians, stated that all men and women should be killed.®® Female virgins were to be

spared based on their ‘usefulness’ but men were to be killed, notwithstanding age.69

% Sun Tzu The Art of War (1963) at 76.

®! Keck, TA Restraints on the Use of Force (2011) at 117.

%2 pjctet, JS Development and Principles of International Humanitarian Law (1985) at 7-8.

63 Jochnick, C & Normand, C ‘The Legitimization of Violence: A Critical History of the Laws of War’ 35 Harv.
IntL. L. J. 49 (1994) 60 in Trevor A Keck op cit note 41 at 117.

% Kinsella, HM The Image before the Weapon A Critical History of the Distinction between Combatant and
Civilian (2011) 30; Adam Roberts & Richard Guelff (eds) (3" ed) Documents of the Laws of War (2010) at 2.

% Watkin, K ‘Warriors without Rights? Combatants, Unprivileged Belligerents and the Struggle Over
Legitimacy’ HPCR Occasional Paper Series (2005) at 1-77.

% 20: 14-18 The New Oxford Annotated Bible (1994).

*" Ibid 20: 17.

% Numbers 31: 13-19 The New Oxford Annotated Bible (1994).

% Kinsella, HM op cit note 44 at 33.

35

© University of Pretoria



The writings of Augustine during the fifth century and Thomas Aquinas in the thirteenth
century further influenced the content of restraint in war.” The idea of Just War, a synthesis
of Christian doctrine and natural law conception of morality,”* developed during this time to
justify why Christians were allowed to participate in war. The innocence of the soldier was
more important than who may be killed. Augustine states that innocence comes from
obedience in war, which is conducted under the command of a superior and God.”* Augustine
is credited with the construction of the three primary parts of Just War theory, being jus ad
bellum, jus in bello, and jus pos bellum.” Aquinas, in the Summa Theologiae, indicates that
the killing of an innocent is only acceptable if God, the sovereign authority over life,
commands it.”* Here there is, however, still an element of use that women and children (and
the environment) have and this is the reason why they should not be unjustly destroyed.”
These ideas were further developed by natural law scholars such as Francisco de Vitoria,
Alberico Gentili, Francisco Suarez, Hugo Grotius, Samuel Pufendorf and Emerich de Vattel

between the sixteenth and eighteenth centuries.’

The influence of the Catholic Church during the Middle Ages made the concept of immunity
central to the establishment of a ‘right order’, as understood by Christian Europe. The
perceived motivation for restraint during armed conflict was the result of honourable and
‘civilized’ actions.”” This signified a perpetual suspension of hostilities against particular
consecrated persons (clergy) and places (churches) and times (Sunday).”® The true
development of non-combatant immunity, however, stems from the self-interest of the church
as the largest landowner and, in part, of the nobility.” The economics of landowning dictated
that agriculture and trade needed to continue uninterrupted, and as a result, certain goods,
people and sites became specifically protected. These included religious persons, but

" Ibid at 33.
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pilgrims, travellers, merchants and peasants, together with their possessions, also received

protection based on their utility to preserve the resources of the rich.®

Knighthood and religion, both Christian and Islam,®" were now intrinsically linked and the
right to wage war was primarily reserved for knights and princes in the form of public wars,
which were to be conducted in a chivalrous manner.® Islam contributed to the chivalric
ideals that permeated Christian Europe, with the Koran as the main source thereof.®® These
ideals were embodied in the actions of Saladin® during; inter alia, the Battle of Hittin® and
the recapture of Jerusalem®® in 1187 against the Christian crusaders. Jus in bello thus
originated in the medieval chivalric code where the knights and nobility recognised the need

to restrict their military activities only to each other, to the exclusion of civilians.®’

The armed conflicts of the Middle Ages, however, created disorder, and the fundamental
authority to suppress private war and to engage in public war was placed with the State.®®
Armed conflict was to be conducted by the ‘right authority’ to be legitimate. Actions by the
State to preserve internal order also constituted a lawful exercise of the State’s monopoly on
the use of force.®® Persons participating on behalf of the State in NIAC, or employed to
maintain internal order, accordingly enjoyed a legitimate status. This armed conflict during

1648 to 1789 was prohibitively expensive,” and was funded by, and conducted in the service
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of, the State. It was characterised by the participation of expansive professional armies, with
only a minor contribution by the civilian population.®* Such military professionalism resulted
in the protection of the civilian population.?? This reality was the new inspiration for and
foundation of the concept of civilian immunity.*® During this time, Francisco de Vitoria
produced De indis noviter inventis® in 1532 and De jure belli® in 1539. These works
comprised the first analysis of the principle of distinction based on humanitarian principles.*
Victoria concluded that the ‘deliberate slaughter of the innocent is never lawful in itself . . .
the basis of a just war is wrong done. But wrong is not done by an innocent person.’®’
Victoria, however, provided for an exception to the principle of distinction based on military
necessity.*® Military necessity, as a result, prevailed over the principle of distinction until the
GC’s.* The principle of distinction thus originated from the Just War tradition and was later

formalized in the Lieber Code.®

The second major contribution to the laws of war during this period came from Hugo Grotius
who produced De jure pradae'® in 1604 and De jure belli ac pacis libri tres'® in 1625.1%
Grotius’s goal was to develop a systematic jurisprudence of International Law.*** His 1625
work attempted to regulate the conduct of war and introduced the concept of moderation in
warfare.'® This constituted a qualification of the work of Victoria and the first reasoned basis
of the law of land warfare.'®® War was no longer the infliction of punishment on individuals,

but a method of settling legal disputes between States.'%’
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Grotius was influenced by the Thirty Years’ War from 1618 to the Treaty of Westphalia of
1848.1% This armed conflict was driven by religious differences between Protestants and
Catholics to determine which religion would dominate Germany.'® This War marked the
demise of the power of the church in favour of the nation State.''® Grotius confirmed that
‘according to the law of nations, anyone who is an enemy may be attacked amywhere.’111 He
regarded honourable action in war as a basic principle which dictates that ‘[o]ne must take
care, so far as is possible, to prevent the death of innocent persons, even by accident.’*?
Grotius conceded that the law, as it existed, recognized the killing of these innocent persons
because they, according to Grotius, were ‘enemies’ in a public war. It is, however, apparent
that the law of nations still did not acknowledge the separate identity of the individual and the
State.™® The work of Grotius constitutes the basis for the principle of proportionality and the
obligation to prevent civilian deaths."™* The most significant contribution from Grotius was

that he redefined Just War theory as self-defence.'™

The Thirty Years’ War ended with the Treaty of Westphalia in 1648, which marked the
demise of the war-preventing effect of the Just War theory and it was recognised that all the
parties to an armed conflict could have a just cause.™® The conventional interpretation of
Westphalia holds that it indicated the political beginning of a State-centric international
system of independent sovereign and equal States, and of modern international law because
of the deliberate approval of common regulation by concerted action.*’ Most of the

mercenary forces that engaged in armed conflict before Westphalia were absorbed into
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standing armies or were reabsorbed into civilian life.**® The modern State, as recognised
during the seventeenth century and stimulated by the Industrial Revolution, is therefore not a

fact of nature but an historic response to a new social order.™®

So-called first generation warfare started with the Treaty of Westphalia and continued until
around 1860."2° Europe formed an organic society of States bound by a common bond, which
set it apart as ‘civilized’, notwithstanding the armed conflict between the States in Europe

over the next 150 years.'*

War could only be legally waged with the authority of the State
and had to be conducted in an open and public manner.*?* These ideas constituted the basis
for the new Just War theories and military honour.*?® States found that armed conflict was

inherent to the nature of sovereignty as States were forced to secure their own security.'?*

The success of irregular warfare diminished with the rise of the nation State and the use of
standing armies that followed the Thirty Years’ War.*® From the Treaty of Westphalia to the
1950s, the actions of irregular armed groups were seldom outcome-determinative'?® and
subsequently only a number of irregular armed groups have succeeded, at least temporarily,
in winning asymmetric armed conflicts.?’ The recruitment of military personnel, their

payment, clothing, equipment and other necessary administrative functions became
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centralized with war ministries.® Armed conflict was no longer waged for personal reasons

as these operations were now conducted on behalf of the impersonal State.*?

The impersonal nature of armed conflict resulted in changes in the treatment of prisoners of
war. These persons were no longer seen as the private property of their captors, but as the
property of the State, which negotiated with its adversary to agree on payment for their
return.*®® The further development of the changing nature of armed conflict resulted in the
creation of an additional legal category of wounded persons in armed conflict®! The
provision of quarter did not depend on the goodwill of the victorious party since military
personnel were no longer regarded as criminals, but as participating on behalf of and in the
duty of their sovereign States.*** This evolving nature of the State and of armed conflict
resulted in an environment where the conclusion of agreements between States became
relatively unproblematic.™*® The further result was the separation of the civilian population
from the military. Members of the military started wearing uniforms, not to distinguish
themselves from their adversaries, but from the civilian population, and to identify those that

were ‘licensed’ to participate in armed conflict on behalf of the State.'**

The State’s monopoly over the use of armed force was cemented in the Seven Years’ War
from 1756 to 1763, which was fought between Austria, supported by Russia, and their
adversary, Prussia.’®* De Vattel™®® stated that the sovereign is the real author of war and
those, by whom the sovereign wages war, are his instruments; they execute his will and not

their own.*®’

The State’s domination over external conflict resulted in armed conflict being
classified as a continuation of State policy by other means.*® The combatant, as instrument
of the State, underlay the developments in LOAC in the twentieth century. Combatants need
not be engaged in combat to qualify as legitimate targets and they could be targeted as the

means to a military or political objective. The attempts of other non-State groups to use
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violence for their ends attained a stigma and came to be known by various names, such as
civil war, uprisings, rebellion and terrorism.** At this time, most of the regulation of armed
conflict was based on custom.'*® The conclusion of the US-Prussia Treaty of Amity and
Commerce represents one of the first positive international formulations of restraint on the

conduct of land warfare.**

The next significant armed conflicts were the French Revolution from 1792 to 1801 and the
Napoleonic Wars from 1803 to 1815.'* Thereafter, the Crimean War from 1854 to 1856 saw
a rapid change in the nature of armies due to social and political changes within States,
together with major advances in military technology. The Crimean War was the last ‘old-
fashioned’ war in Europe. The Prussian-German military model of professional cadre became
the dominant military strategy but the entire civilian population occasionally supported the
war effort.**® This resulted in spontaneous organised acts of armed resistance in the form of
guerrillas and francs-tireurs,** and the levee en masse.** The involvement of civilians in the

I**® and resulted in severe punishment.**” The first

conflict was considered to be crimina
multilateral international LOAC treaty was negotiated during 1856 and the Paris Declaration

Respecting Maritime Law**® proclaims that ‘[p]rivateering is, and remains, aboliged”.**°

This background shaped the efforts of Rousseau, who stated that war is a relation between
States, and its citizens are involved only as accidental enemies and as soldiers defending the
State.™®® Rousseau thus acknowledged that those who are not soldiers do not qualify, in any

actual sense, as enemies of a hostile army.™ This created an uncomplicated theoretical
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separation between combatants and citizens,™ further shaping the jurisprudential foundation
for the principle of citizen immunity.**® The Rousseau Portalis doctrine™* was, however, not
collectively approved, but it introduced the notion that the only legitimate object of war is
to weaken the military forces of the enemy, as later codified in the St Petersburg Declaration.

The US Civil War between 1861 and 1865 was an example of total war. It occasionally
turned into unqualified violence, which resulted in the distinction between combatant and
civilian being disregarded.™® In 1862, the Confederate Congress adopted the Partisan Ranger Act,
which empowered the president to authorize partisan rangers to operate against Union forces behind
their lines.®” The rebel authorities asserted a right to engage in guerrilla warfare and to be
treated as combatants. In fact, each side in this conflict employed irregular fighters.*® It,
however, seems that the Union army initially equated all irregular troops with ‘guerrillas’ and
accordingly classified them as criminals.™®® This classification included individuals who bore
arms for the South and civilians who, either actively or passively, supported irregular troops.
The Union and Confederacy, nevertheless, observed a set of mutually-agreed limits to the
violence, as opposed to the conduct during the wars against the US-Indians in 1865, where

Unionists engaged in indiscriminate massacres.'®

The General-in-Chief of the Union armies, Henry Wager Halleck, considered the Partisan
Ranger Act as a breach of the customs of war. He requested an authoritative legal opinion
from Dr Francis Lieber. This resulted, in 1862, in an initial essay on the topic'®® entitled
Guerrilla Parties Considered with Reference to the Laws and Usages of War. This text
concerned the treatment of ‘armed parties loosely attached to the main body of the army, or

5162

altogether unconnected with it’~* and constituted a legal evaluation of irregular fighters.

152 Best, G op cit note 72 at 258.
153 Gardam, JG op cit note 93 at 13; See also Best, G op cit note 72 at 32.
154 sassoli, M & Bouvier, A (2™ Ed) How does the Law Protects in War? (2006) at 203; Rousseau, JJ The Social
Contract in Sir Ernest Barker (ed in trans.) Social Contract: Essays by Locke, Hume, and Rousseau (1967) at
173-78.
155 Best, G op cit note 72 at 55-59.
156 Kinsella, Hm op cit note 44 at 82.
157 Scheipers, S op cit note 6 at 47.
158 Hays Parks, W op cite note 91 at 773.
159 Camins, E ‘The Past as Prologue: the Development of the ‘Direct Participation’ Exception to Civilian
Immunity’ IRRC Vol 90 No 872 (December 2008) at 861.
180 Kinsella, HM op cit note 44 at 82.
161 See Hartigan, RS op cit note 86 at 31-44. This was implemented by General Order No 30: Official Orders
Bzealing with the Application of Lieber’s Essay on Guerrilla Warfare, approved 22 April 1863.
Ibid at 31.

43

© University of Pretoria



(02&!&

Lieber then embarked on a more significant effort, which produced a comprehensive field
manual, the ‘General Orders, no. 100: Instructions for the Armies of the United States in the
Field’,"® in which he distinguished between lawful partisan and other unlawful types of
irregular fighters. Lieber concluded that prisoner of war rights must be denied to those who
commit hostilities ‘without being part . . . of the organized hostile army’ and who resorted to
‘occasional fighting and the occasional assuming of peaceful habits, and to brigandage’
would not enjoy the protection of the laws of war.'®* Lieber, as did Grotius, acknowledged
that the basic institutions of armed conflict are collective and that ‘the citizen or native of [a]
hostile country’ is also an enemy and even though unarmed, may not be inoffensive.'®® Lieber
thus assumed that combatants are completely identified with the collective and therefore only
the collective commits and suffers aggression.*®® Admittedly, the 1899 Hague Convention
changed this and it is no longer rational to consider a combatant as only part of a collective
mass, but it is only when a combatant commits a crime that he emerges from the collective
and becomes an individual.*®’ Lieber understood that nations go to war and civilians thus
share in the ‘hardships of war’. He, however, pleaded for a general principle that would

minimize harm to ‘unarmed citizens’.

Lieber believed that it was necessary to ensure that the Union army was disciplined and that
the status of the enemy troops was well defined.’®® Fyodor Fyodorovich von Martens, as a
result, commented that the Code was a perfect balance between brutality and humanity in
war.>"® A close inspection, however, reveals that Lieber accords the greatest worth to military
necessity and the Code allowed for a great degree of destruction and devastation.'’* In the

end, the Code depends on the moral strength of combatants to abide by the code, exercise
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careful discrimination and be prudent in their use of violence.*’? The primary source for the
Code was based on the work of Kant, and military necessity was allowed as long as it did not
include any act of hostility ‘which makes return to peace unnecessarily difficult’.'”® Already
at this stage, some signs of human rights law with prohibitions on rape, slavery, and disparate

treatment of captured combatants based upon race, were included in the Code.'"

The Lieber Code was not an international instrument. It arose in the context of a NIAC but it
initiated a movement to codify the customs and usages of armed conflict into multilateral
treaties.’”® The Code was generally adopted, but not ratified in Europe.*’® It became the basis

77 was respected by its contemporaries'’® and was the foundation

of many national manuals,
of the draft text for the Brussels Conference in 1874 and the Hague Law.'® The Lieber
Code has been referred to as the genesis of the Law of Land Warfare'®! and was followed by
the St Petersburg Declaration Renouncing the Use, in Time of War, of Explosive Projectiles

Under 400 Grammes Weight of 1868 (‘St Petersburg Declaration”).*®?

3.2  The Lieber Code - The St Petersburg Declaration - The Brussels Declaration

From 1863 to 1868 there were 23 recorded armed conflicts,*® which included 18 NIAC’s and
5 TAC’s. The movement that would eventually become the International Committee of the
Red Cross was formally founded in 1863."®* The current LOAC developed from the middle
of the nineteenth century. These milestones in this development included the 1864 Geneva

"2 |bid at 87.

173 Article 16. See Fletcher, GP & Ohlin, JD op cit note 13 at 18.

7% Hansen, MA ‘Preventing the Emasculation of Warfare: Halting the Expansion of Human Rights Law into
Armed Conflict’ Military Law Review, Vol 194 (Winter 2007) at 20.

175 Watts, S op cit note 119 at 391.

178 1 ord Russell of Killowen ‘International law: the annual address before the American Bar Association’,
Albany Law Journal Vol 54 (1896-7) at 122.

7 |taly, 1896 and 1900; Russia, 1904; France, 1901 and 1912 — see in general von Glahn, G & Taulbee, JR op
cit note 84 at 606; Kinsella, HM op cit note 44 at 85. See also in general Keck, TA op cit note 41 at 120.

178 Sjr Edward Creasy First Platform of International Law (1876) cited in Oppenheim, L ‘On war treason’ Law
Quarterly Review Vol 33 (1917) at 278.

' Final Protocol of the Brussels Conference, opened for signature 27 August 1874, 4 Martens Nouveau
Recueil (ser. 2) 219, and Project of an International Declaration Concerning the Laws and Customs of War, not
opened for signature, 1874, both reproduced in Schindler, D and Toman, J (eds) The Laws of Armed Conflicts: A
Collection of Conventions, Resolutions and Other Documents (1988) at 25-34.

180 Kinsella, HM op cit note 44 at 84.

181 | ang, AF “Civilians and War: Dilemmas in Law and Morality’ Carnegie Council for Ethics in International
Affairs available at http://www.carnegiecouncil.org/ resources/articles_papers_reports/95.html (last accessed on
1 May 2014).

182 Reproduced in Roberts, A & Guelff, R (eds) op cit note 44 at 53.

183 Sarkees, MR op cit note 12 at 6.

184 yon Glahn, G & Taulbee, JR op cit note 84 at 37.
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Convention for the Amelioration of the Condition of the Wounded in Crimes in the Field,
later revised in 1906; the 1868 Declaration of St. Petersburg Prohibiting the Use of Small or
Incendiary Projectiles; the 1899 and 1907 Hague Conventions Codifying the Laws of Men;
the 1949 Four Geneva “Red Cross” Conventions and the 1977 two Additional Protocols to

the Geneva Conventions.*®

In 1864 the Geneva Convention for the Amelioration of the Conditions of the Wounded in
Armies in the Field was adopted, as a direct outcome of the appalling suffering on the
battlefield of Solferino, and only revised in 1906.%° This Convention focused mainly on the
humanitarian concerns of the wounded. Hereafter, the St Petersburg Declaration further
attempted to regulate the conduct of warfare.’®’ The purpose of the St Petersburg Declaration
was to limit the use of ‘exploding projectiles’ but the clauses in the Preamble are important as
they state “[t]hat the progress of civilization should have the effect of alleviating as much as
possible the calamities of war; [t]hat the only legitimate object which States should endeavor

to accomplish during war is to weaken the military forces of the enemy”.*®®

The St Pietersburg Declaration recognized the balance between military necessity and
humanity when seeking to “fix [] the technical limits at which the necessities of war ought to
yield to the requirements of humanity”.*®® This reasoning was adopted in the Hostages Trial
where the Tribunal stated that ‘military necessity permits a belligerent, subject to the laws of
war, to apply any amount and kind of force to compel the complete submission of the enemy

with least possible expenditure of time, life and money’.190

18 International Humanitarian Law as An Evolving Field of Law 33 Integrated Bar of the Philippines Journal
(2007). Keynote speech at the opening ceremonies of the 2007 Conference on International Humanitarian Law
to Mark the 30th Anniversary of the 1977 Additional Protocols, held at Manila on 29 August 2007 available at
http://miriam.com.ph/newsblog/wp-content/uploads/2011/10/INTERNATIONAL-HUMANITARIAN-LAW-
AS-AN-EVOLVING-FIELD-OF-LAW.pdf (last accessed on 20 January 2015).

186 Shaw, MN (6™ Ed) International Law (2008) at 1168.

187 See Declaration Renouncing the Use, in Time of War, of Explosive Projectiles Under 400 Grammes Weight,
opened for signature 29 November / 11 December 1868, 138 CTS 297 (entered into force 11 December 1868)
preamble, reproduced in Roberts, A & Guelff, R (eds) op cit note 44 at 55; Melzer, N Targeted Killing in
International Law (2008) at 283.

188 St Petersburg Declaration, preamble; reproduced in Roberts, A & Guelff, R (eds) op cit note 44 at 53.

189 See in general Schmitt, MN op cit note 24 at 799; GeiB, R ‘Asymmetric Conflicts Structures’ IRRC, Vol 88
No 864 December (2006) at 759 (referring to military necessity incorporated into the Lieber Code).

1% United States of America v Wilhelm List, et al (Judgement) (1949) 8 Law Reports of Trials of War Criminals
34 at 66.
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Hereafter, from 1868 to 1874, there were 18 recorded armed conflicts,*** which included 17
NIAC’s and one IAC. During this period, the Franco-Prussian War took place from 1870 to
1871. Prussia conceived of a military doctrine in 1870, known as Kriegraison.®? This
doctrine provides that ‘[a] war conducted with energy cannot be directed merely against the
combatant forces of the Enemy State and positions they occupy, but it will and must in like
manner seek to destroy the total intellectual and material resources of the latter. Humanitarian
claims, such as the protection of men and their goals, can only be taken into consideration in
as far as the nature and the object of war permit.”'*® Military victory was thus seen as a
legitimate reason to reject humanitarian principles. The Prussian army had defeated the
French forces and was about to capture Paris when the French government, in October 1870,
called French citizens to resist the German occupation forces as francs-tireurs*** and to attack
their lines of communication. The Prussians issued an order, according to which francs-
tireurs were not to be treated as prisoners of war upon capture.'*® The Franco-Prussian War

and the realities of civilian participation required a reassessment of the laws of war.

3.3 The Brussels Declaration of 1874 - The Oxford Manual of 1880

From 1874 to 1880 there were 20 recorded armed conflicts,*® which included 17 NIAC’s and
3 TAC’s. On the initiative of Tsar Alexander Il of Russia, delegates from fifteen European
States met in Brussels to consider the new realities of armed conflict as understood by the
European powers and to draft an international agreement concerning the laws and customs of
war. The Brussels Conference of 1874, which may be seen as an important expression of
opinion iuris, offers a useful insight on the transformation in State-led mobilization and the
definition and treatment of the enemy across the previous century. The time period from 1874
is referred to as the inception of the ‘modern laws of war’ inspired by the desire to introduce

legal conventions into the practise of armed conflict.**’

191 Sarkees, MR op cit note 12 at 6.
192 Keck, TA op cit note 41 at 120.
193 The War Book of the German General Staff (1915) 68 (Morgan, JH translation) in Keck, TA op cit note 41 at
120.
19 Literally ‘free shooters’.
19 Bismarck in the Franco-German War 1870-1871 (Dr Moritz Busch trans. 2 Volumes (1879) Vol 2 at7. See
generally Laqueur, W ‘The Origins of Guerrilla Doctrine’, 10 Journal of Contemporary History 341 (1975) at
357-358.
1% sarkees, MR op cit note 12.
97 Nabulsi, K op cit note 124 at 4.
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The Brussels Declaration confirmed, in varied terms, the principle of restraint, in which the
only legitimate object of war is to weaken the enemy without inflicting unnecessary
suffering.’®® It specified the classes of persons who could be considered as ‘belligerents’
under LOAC.'*® The laws applied to armies, militia and volunteer corps, who were
commanded by a responsible person, had a fixed distinctive emblem recognisable at a
distance, carried arms openly, and conducted their operations in accordance with LOAC.?%
This confirms the requirement of ‘openness’ in armed conflict and rejects perfidious
methods. Belligerent status was also conferred on the members of a levee en masse,”" and
prisoner of war status was granted®® to non-combatant members of the armed forces. The
Brussels Conference was bound to fail®*® and closed without adopting a binding
instrument.?* Despite this, the Brussels Document resulted in the Manual of the Laws and
Customs of Armed Conflict at Oxford in 1880, which formed the basis of The Hague

Conventions on Land Armed Conflict of 1899 and 1907.2%

3.4  The Oxford Manual of 1880 - The Hague Peace Conference of 1899

From 1880 to 1899 there were 60 recorded armed conflicts,”® which included 54 NIAC’s and
6 IAC’s. Armed conflict during this time included formal uniformed armed forces and
occurred on defined territory with a code of conduct, beginning with a formal declaration of
war and ending with a peace treaty.”” Some jurists, within the then formed Institute of
International Law, worked on drafts of possible legal codes. The text produced is known as
the Oxford Manual of 1880, which was thus a private attempt to codify the law of war.?®® The
Oxford Manual, was widely ignored by States. It sought to codify ‘the accepted ideas of our
age so far as this has appeared allowable and practicable’.?® Article 1 provided that [t]he
state of war does not admit of acts of violence, save between the armed forces of belligerent

19 Brussels Protocol.

199 1hid, Articles 9 to 11.

20 1hid, Article 9.

21 Ipid, Avrticle 10.

22 Ipid, Article 11.

203 Nabulsi, K op cit note 124 at 8.

204 See generally Spaight, JM op cit note 215 at 51-53.

205 geott, J (ed) Report to the Hague Conferences of 1899 and 1907 (1917) at 137.
26 garkees, MR op cit note 12 at 6.

%7 Maogoto, JN op cit note 95 at 21.

2% The Laws of War on Land, adopted by Institute of International Law on 9 September 1880 (“Oxford
Manual”).

29 Oxford Manual, preamble.
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States. Persons not forming part of a belligerent armed force should abstain from such acts.?*°

The armed forces of a State included bodies other than the regular army which, among other
things, wore a uniform or ‘fixed distinctive emblem’ and carried arms openly.”* The
‘maltreatment’ of ‘inoffensive populations’ was not allowed as the conflict is . . . ‘carried on

212

by armed forces only’.**? These ideas were carried forth in The Hague Laws** and

consensus on the definition of lawful belligerency was only reached in the 1907 Hague

Convention on the Rules and Customs of War on Land.?**

3.5  The Hague Peace Conference of 1899 - The Hague Peace Conference 1907

From 1899 to 1907 there were 26 recorded armed conflicts,?*> which included 21 NIAC’s and
5 TAC’s. The Anglo-Boer War of 1899 to 1902 was noteworthy as it brought the issue of
irregular fighters to prominence.”*® The laws of war were decided upon, during this time, and
until 1977, by the so-called civilized nations. Representatives of twenty-six States, nineteen
of which were European States,>” met in The Hague from 18 May to 29 July 1899.%'® The
other States were made up by the United States, the Ottoman Empire, Mexico, China, Japan,
Persia and Siam.?® No African nations were invited to the Conference, although six had
already claimed sovereignty. LOAC was suspended in colonial wars during which savages

and ‘half-civilized tribes’ were treated differently in combat.’*

210
211

Ibid, preamble, Article 1.

Ibid, Article 2. The definition of armed forces further incorporated the inhabitants of non-occupied territory
who took up arms spontaneously to resist invading enemy troops.

22 Ipid, Article 7.

213 Nabulsi, K ‘Evolving Conceptions of Civilians and Belligerents: One Hundred Years after the Hague Peace
Conferences’ in Chesterman, S (ed) Civilians in War (2001) at 9-24; Scheipers, S op cit note 6 at 50.

2% Annex to the Convention ‘Regulations Respecting the Laws and Customs of War on Land,” § |, Chapter I,
Art 1-2, in Roberts, A & Guelff, R (eds) op cit note 44 at 73.

215 5arkees, MR op cit note 12 at 6.

218 Hays Parks, W op cit note 91 at 774.

217 Namely Germany, Austria, Belgium, Denmark, Spain, France, the United Kingdom, Greece, Italy,
Luxembourg, Montenegro, the Netherlands, Portugal, Romania, Russia, Serbia, Sweden, Norway, Switzerland
and Bulgaria.

8 Hague Convention (1) with Respect to the Laws and Customs of War on Land, 32 Stat. 1803, opened for
signature 29 July 1899 (entered into force 4 September 1900) (1899 Hague Convention) and its Annex,
Regulations Respecting the Laws and Customs of War on Land (1899 Hague Regulations); Hague Convention
(IV) Respecting the Laws and Customs of War on Land, 1910 UKTS 9, opened for signature 18 October 1907
(entered into force 26 January 1910) (1907 Hague Convention), and its Annex, Regulations Respecting the Laws
and Customs of War on Land (1907 Hague Regulations) - Reproduced in Roberts, A & Guelff, R (eds) op cit
note 44 at 59.

219 sarkin, J op cit note 90 at 2.

20 Kinsella, HM op cit note 44 at 108.
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This Conference was not immediately preceded by serious armed conflict. Many States were,
however, disturbed, as the Geneva Convention of 1864 was not observed in the 1864 Franco-
Prussian War. Conduct during the Crimean War was also of great concern. Technological and
strategic developments displaced the Clausewitzian notion of formal Eurocentric warfare®*
and the ‘nation at arms’ notion emerged.???> The Hague Conference was thus convened to
“humanise war, by which we mean that it must be regularized”.?”® The delegates wanted
armed conflict to be worthy of civilized nations and governed by appropriate rules of
engagement, which included a distinction between members of the armed forces and
civilians.?** Delegates believed, as repeated in later instruments, that civilians’ DPH was

fundamentally disruptive for all parties.

VVon Martens, the Russian delegate at the Hague Conference, and the author of the Martens
Clause,?® argued that civilian participation in armed conflict should not be sanctioned or
encouraged.??® Persons participating in on-going partisan or resistance war in occupied
territory were not to be granted combatant status, but were, instead, to be treated according to
certain minimum fundamental standards of behaviour, as understood by considerations of
‘humanity’ and ‘public conscience’.??” This phrase is from the Martens Clause,??® which was
a compromise position to ensure that the stalemate over the question of civilian participation
in mass levies and resistance warfare would not disrupt the Conference, and result in the

failure to adopt any conventions.??

21 GeiB, R op cit note 167 at 760.
222 Maogoto, JN op cit note 95 at 21.
223 Nabulsi, K op cit note 124 at 4.
224 Gong, GW The Standard of Civilization in International Society (1984) at 75.
22> The Clause was adopted in the 1899 Hague Conference and is contained in its preamble. The same preamble
also refers to the need ‘to diminish the evils of war so far as military necessity permit’.
228 \on Martens, FF Contemporary International Law (1896) at 523.
227 preamble to the Hague Conventions. The Martens Clause has been described as a flexible and responsive
standard of protection and is accepted as customary law today.
228 <Until a more complete code of the laws of war is issued, the High Contracting Parties think it right to
declare that in cases not included in the Regulations adopted by them, populations and belligerents remain under
the protection and empire of the principles of international law, as they result from the usages established
between civilized nations, from the laws of humanity, and the requirements of the public conscience.’
2% See Cassese, A ‘The Martens Clause: Half a Loaf or Simply Pie in the Sky?” 11 EJIL 187 (2000) and Meron,
T ‘The Martens Clause, Principles of Humanity, and the Dictates of Public Conscience’ 94 AJIL 78 (2000);
Hayashi, HM Legitimate Use of Military Force (2008) at 136.
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The GC’s now contain the Martens Clause in the denunciation clauses®® and it is also
incorporated into the AP’s to the GC’s.>*! APII formulation of the Clause excludes the words
‘the principles derived from established custom’ as it was thought that State practice had not
developed sufficiently in NIAC. It reads that ‘in cases not covered by the law in force, the
human person remains under the protection of the principles of humanity and the dictates of
the public conscience’. The International Court of Justice (“ICJ”), has, however, confirmed
the customary nature of the Martens Clause ‘as an affirmation that the principles and rules of
humanitarian law apply to nuclear weapons’.?*? The customary nature of the Clause was later
also confirmed by the International Criminal Tribunal for the Former Yugoslavia (“ICTY”)?*®
as it relates to NIAC.”** The ICJ, in general, acknowledged that the ‘elementary
considerations of humanity’ pervade LOAC.?* At the least, the Martens Clause confirms that
customary LOAC continues to apply even where a treaty on the same issue has been adopted.
At best, the Clause confirms that LOAC consists of treaty and custom, but also of the
principles of international law derived from other sources mentioned in the Martens
Clause.?®® No court has, however, at any time, held that a rule or principle of LOAC has

emerged as a result of ‘the laws of humanity’ or the ‘dictates of public conscience’.?%

The Hague meetings were shaped by two contrasting approaches. The Prussians represented
the interests of the dominant European military powers.?*® They demanded that States employ
regular armed forces as the service in a strong military organization “was not only a national,

but a humane duty; for the more the war is conducted on both sides by regular and disciplined

20 GCl, Article 63(4); GCII, Article 62(4); GCIII, Article 142(4); GCIV, Article 158(4).

21 AP, Article 1(2) & APII, Article Preamble.

22 |egality of Nuclear Weapons ICJ NP 8 July 1996 at 84 available at http://www.icj-
cij.org/docket/index.php?sum=498&code=unan&pl=3&p2=4&case=95&k=e1&p3=5%3E (last accessed on 30
May 2014).

2% International Criminal Tribunal for the Former Yugoslavia: http://www.icty.org (last accessed on 1 May
2014) reproduced in Roberts, A & Guelff, R (eds) op cit note 42 at 565.

%4 prosecutor v Hadzihasanovic, Alagic and Kubura, 1T-01-47-PT (Decision on Joint Challenge to Jurisdiction,
November 12, 2002) para 9 & 18; Prosecutor v Hadzihasanovic, Alagic and Kubura, 1T-01-47-PT ( Decision on
Motions for Acquittal pursuant to Rule 98bis of the Rules of Procedure and Evidence. September 27, 2004) 98
& 104; Kupreskic IT-95-16-T (Judgment 14 January 2000) 527.

25 Corfu Channel (UK v Alb.), 1949 1.C.J. 4, 22 (April 9). See also the 2004 British Manual stating that the
Martens Clause ‘incorporates the earlier rules of chivalry that opposing combatants were entitled to respect and
honour’ — United Kingdom Ministry of Defence, The Joint Service Manual of the Law of Armed Conflict
(2004).

%% Henderson, I ‘Contemporary Law of Targeting: Military Objectives, Proportionality, and Precautions in
Attack under Additional Protocol I’ International Humanitarian Law Series Vol 25 (2009) at 30.

87 Cassese, A op cit note 207 at 208.

%8 Spaight, JM War Rights on Land 55 (photo. reprint 1975) (1911) at 51.
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troops, the less will humanity suffer”.”>® The second, less dominant military powers, wanted
to guarantee recognition of the patriotic right of all citizens to repel an invader based on the
traditional levée en masse and the authority of individual citizens to resist invading forces.**
As a result, the Hague deliberations concluded in a limited compromise and the resulting
Regulations provided belligerent status to armies, and to militia that are under responsible
command, have a fixed distinctive emblem recognizable at a distance, carry arms openly and
conduct their operations in accordance with the laws and customs of war.”** The less
dominant military powers also achieved confirmation of a provision of belligerent status to
inhabitants of a territory which was not occupied, “who on the approach of the enemy,

spontaneously take up arms to resist . . . without having time to organize themselves”.?*?

The Hague Peace Conference in 1907 resulted in thirteen conventions and a declaration.?*®
The delegates at the 1907 Conference, however, did not foresee the circumstances that future
conflicts would produce.®** These Conventions also did not specifically provide for the
immunity of civilians from direct attack as opposed to the Oxford Manual and the Brussels
Protocol.?* The Brussels Declaration definition of ‘belligerent’ was, however, reproduced in
the Hague Regulations without change.?*® Both the Hague Conventions were considered to be

declaratory of the existing rules of customary international law.*’

These two Conferences mark a turning point in the relationship between States as the
intention was to prevent future armed conflicts and to establish means for peaceful settlement
of international disputes.?*® Significant efforts were made to codify existing rules of LOAC
and to further humanise the effects of war. The Hague Conference therefore marks a critical

point in the development of LOAC towards a more limited justification for military necessity

%9 Quotation from Rolin-Jacquemyns, G ‘War in its Relations to International Law’ in Watkin, K op cit note 69

at 20.

240 gpaight, JM op cit note 215 at 51.

! Hague Regulations, Article 1.

222 1pid, Article 2.

3 Roberts, A & Guelff, R (eds) op cit note 44 at 5.

% von Glahn, G & Taulbee, JR op cit note 84 at 606.

5 5ee Oxford Manual, Article 7.

26 See 1899 Hague Regulations, Article 1; cf. Brussels Declaration, Article 9. See Ipsen, K ‘Combatants and
non-combatants’ (1995) in Fleck, D (ed) The Handbook of International Humanitarian Law in Armed Conflicts
(1995) § 308 at 76.

7 von Glahn, G & Taulbee, JR op cit note 84 at 606; Legal Consequences of the Construction of a Wall in the
Occupied Palestinian Territory, Advisory Opinion of 9 July 2004 1.C.J. 136, 172 (July 9); Legality of the Threat
or Use of Nuclear Weapons, Advisory Opinion of 8 July 1996 1.C.J. 226. See also in general the Nuremberg
Tribunal 1 Trial of the Major War Criminals before the International Military Tribunal 254 (1947).

8 Maogoto, JN op cit note 95 at 21.
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in favour of humanity.?*® The Declaration of St. Petersburg and the 1899 Hague Convention
incorporate the suggestion that ‘the only legitimate object which States should endeavour to
accomplish during war is to weaken the military forces of the enemy.’*° The two Hague
Conferences noted ‘[t]he rights of belligerents to adopt means of injuring the enemy is not
unlimited.”® The GC’s and API and APII still, however, retain and provide for military
necessity in numerous formulations.”®* Necessity, after the conclusion of these instruments
may now be interpreted as a restraining factor which prohibits violence when it is
unnecessary.”>® The Hague Conventions would, however, demonstrate a marked inability to
regulate the total wars of the future. Spaight stated in 1911 that the delegates to the 1907
Conference had ‘almost shirked their task, a task of great difficulty, it must be admitted’®®* in
attempting to define combatant status. The belligerency provisions of the Hague Regulations
on contemporary military operations are, however, significant and reflect customary
international law. These provisions form the basis for determining POW status under the

GC'’s and continue to affect interpretations of API.

3.6 The Hague Peace Conference 1907 - The Geneva Conventions of 1949

From 1907 to 1949 there were 120 recorded armed conflicts,*® which included 94 NIAC’s
and 26 IAC’s. During the period leading up to 1910, Britain was the global power but the
economies of the United States and Germany outgrew that of Britain in 1872 and 1901
respectively. Japan also became industrialised and developed into the supreme power in
northeast Asia by 1890.°° These States started building a military force that could project
their power and prestige.?®” Tension grew as Britain sought to maintain its dominant position,
while Germany perceived France and Russia as obstacles to its continued development.

29 Hayashi, HM op cit note 207 at 136.
20 garkin, J op cit note 90 at 8.
A1 Article 22.
%2 GClI, Articles 8, 33, 42; GCII Atrticles 8, 28; GCIII, Articles 8, 126; GCIV, Articles 9, 18, 49, 53, 143; API,
Article 52(2) & (5).
%3 Hayashi, HM op cit note 207 at 143.
%4 Spaight, JM War Rights on Land 55 (photo. reprint 1975) (1911) in Watkin, K op cit note 69 at 3.
5 Scheipers, S ‘Fighting Irregular Fighters. Is the Law of Armed Conflict Outdated?’ Parameters 43(4)
(Winter 2013-14) at 6.
% Morris, | War, What is it Good For (2014) at 241.
7 Ibid at 240.
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The Bryan Treaties™®

of 1913 represented a further attempt to limit the freedom of States to
resort to war. Second generation war, however, started in 1914, with the so-called Great War
and comprised of gathered manpower and stalemated trench warfare aimed at the destruction
of the enemy’s fighting force through massed firepower.”® States were under the illusion®®
that the new technology would curtail the duration of war and its impact on civilians.?®* The

d%? and States were

destructive nature of this armed conflict was, however, not anticipate
forced to question the viability of war as an instrument of national policy as the benefits of
conquest were outweighed by the costs thereof.?®® This was the impetus for the development
of the League of Nations which was intended to prevent future wars and the unjustified use of
force.® The League of Nations Covenant was followed by the Draft Treaty of Mutual
Assistance of 1923, which subsequently failed; thereafter States drafted the 1924 Protocol for
the Pacific Settlement of International Disputes.?®® This Protocol all but produced a general
prohibition on aggressive war.*®® The most noteworthy achievement of the League of
Nations was produced in the Kellogg-Braind Pact of 1928,%°” which was informed by the
liberal internationalist view that armed conflict could be eliminated through diplomacy and
collective action.”®® Aggressive war became illegal for signatories and was recognised as part
of general customary international law during the Nuremberg and Tokyo Tribunals.?®® This,

however, became an incentive for States to deny the existence of armed conflict.

8 Maogoto, JN Battling Terrorism: Legal Perspectives on the Use of Force and the War on Terror (2013) at
22.

%% See Rousseau, JJ The Social Contract (2004) at 68; Von Klausewitz, K On War (1832); Weber, M The
Theory of Social and Economic Organisation (1915).

260 \Winter, J Legacy of the Great War: Ninety Years On (2009) at 40.

%1 von Glahn, G & Taulbee, JR (9" Ed) Law Among Nations An Introduction to Public International Law
(2010) at 606.

%62 Storey, WK First World War: A Concise Global History (2010) at 1.

%63 Maogoto, JN op cit note 4 at 23.

2% |bid at 24; von Glahn, G & Taulbee, JR op cit note 7 at 74.

% protocol for the Pacific Settlement of International Disputes, 1924 available at
http://www.worldcourts.com/pcij/eng/documents/1924.10.02_protocol.htm (last accessed on 7 July 2014);
Williamson, M ‘Terrorism, War and International Law: The Legality of the Use of Force Against Afghanistan’
Liverpool Law Review (2010) Vol 31 No 3 at 77.

266 ‘Asserting that a war of aggression constitutes a violation of this solidarity and an international crime.’

%7 The International Treaty for the Renunciation of War as an Instrument of National Policy signed in Paris, 27
August 1928, 94 L.N.T.S, 57, 46 Stat 2343. T.S. No 796; Williamson, M op cit note 11 at 79 — 80 & 85 - 89.

%8 Nabulsi, K Traditions of War (1999) at 12.

%9 gSee also the League of Nations Covenant, Articles 12-16. Provost, R International Human Rights and
Humanitarian Law (2002) at 249.

2% See the Sino-Japanese conflict of 1931-1933.
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The Great War resulted in an expansion of the State system due to the destruction of the
German, the Austro-Hungarian, the Russian, and the Turkish empires.?’* The new diversity of
States resulted in a multiplicity of opinions and achieving consensus became more
complicated. It is during this time that the phrase, World War I (‘“WWI’) was coined,
acknowledging the likelihood of a second world war.?"> World War II (“WWZI’) saw no one
State emerging as a superpower>" while the League of Nations was given no coercive powers
to effectively police the developing stalemate between the evenly balanced powers. The
following twenty years were characterised by internal and external State sanctioned violence
and sluggish economic growth for all States, except Russia.?’* The Treaty of Versailles has,
at the same time, been criticised for being too harsh, leaving Germany seeking revenge but
also and as being too forgiving, thus leaving Germany essentially intact. War, again, seemed
inevitable as States either wanted to protect or expand their influence. The League of Nations
was terminated, for all practical purposes, as a result of a series of aggressive acts by the Axis

powers during the 1930s.%"

In 1938 Spaight argued that international law should recognise that ‘the old clear-cut division
of enemy individuals into combatants and non-combatants is no longer tenable without some
qualification’.?’® This argument was reproduced in the Draft Convention for the Protection of
Civilian Populations against New Engines of War and approved, in principle, by the
International Law Association in 1938.2" It protected the ‘civilian population’, defined as all
those not enlisted in any branch of the combatant services nor for the time being employed or
occupied in any belligerent establishment’, from ‘[forming] the object of an act of war’.
‘Belligerent establishments’ were defined as ‘military, naval or air establishment, or barracks,

arsenal, munitions stores or factories, aerodromes or aeroplane workshops or ships of war,

™ yvon Glahn, G & Taulbee, JR op cit note 7 at 37.

22 Neiberg, MS Fighting the Great War: A Global History (2005) at 363.

% Black, J ‘The Western Way of War® Ashgate Research Companion to Modern Warfare (2010) at 13.

2™ Morris, | op cit note 2 at 261.

2 Maogoto op cit note 4 at 27.

278 For similar arguments see Hays Parks, W ‘Air War and the Law of War’ Air Force Law Review Vol 32
(1990); see also Guillory, ME ‘Civilianizing the Force: is the United States Crossing the Rubicon?’ Air Force
Law Review Vol 51 (2001) at 115-16.

2" Draft Convention for the Protection of Civilian Populations Against New Engines of War, adopted by the
International Law Association (29 August — 2 September 1938) (not opened for signature), reproduced in
Schindler, D & Toman, J (eds) The Laws of Armed Conflicts: A Collection of Conventions, Resolutions and
Other Documents (1988) at 223-229.
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naval dockyards, forts, or fortifications for defensive or offensive purposes, or

entrenchments’.*”® The Draft was not signed, nor adopted due to the onset of WW11.2”

Third generation war commenced with WWII in 1939. The roots of WWII may be found in
the conflicts that preceded it and the superficial commitment to peace and disarmament
following WWI1.%° The focus shifted to the destruction of the enemy’s command and control,
and was characterised by strategic manoeuvring.”®* Armed conflict moved into densely
populated civilian areas. WWII was a humanitarian disaster and at times civilians were
exterminated and intentionally targeted® based on what is referred to as the ‘supreme
emergency’.®® Civilian immunity from attack was susceptible to arguments that military
necessity sanctioned their targeting. The arguments were intended to justify the systematic
aerial bombing of civilian and industrial targets. Throughout this conflict, most of the

existing laws designed to protect civilians and civilian objects?®*

were ignored or
reinterpreted by all parties to the conflict.?®®> The allied military powers, in principle, rejected
the idea that military necessity was a legitimate reason to discard humanitarian concerns.
These same powers, practically applied the doctrine of Kriegraison, and proceeded to
firebomb civilian populations and ultimately deployed nuclear weapons against Japan.”® The
widespread bombing of civilians to counteract their general contribution to the war effort or
to terrorize them into surrender, substantially influenced the development of APL.%" It is
argued here that this action, and the realisation by the allied powers of their own
blameworthiness, despite prosecuting various persons for similar offences against civilians,
resulted in the exclusion from the GC’s of a C-DPH exception. Victor’s justice was, however,

short-lived and replaced by a more compassionate attitude towards civilians during the
drafting of the AP’s.

278 | LA Draft Convention, Article 2.
2% Noone, GP ‘The History and Evolution of the Law of War Prior to World War II’ Naval Law Review Vol 47
(2000) at 204.
“80 O'Connell, RL Of Arms and Men: A History of War, Weapons, and Aggression (1990) at 271.
281 Mohamedou, MM op cit note 20 at 20.
%82 5ee Rogers, APV (3™ Ed) Law on the Battlefield (2012) at 131-133; Greenspan, M The Modern Law of Land
Warfare (1959) at 335.
%83 Kaufman, F ‘Just War Theory and Killing the Innocent” SUNY Series, Ethics and the Military Profession:
Rethinking the Just War Tradition (2007) at 103 - 110.
%4 see for example Convention (IV) Respecting the Laws and Customs of War on Land and its annex:
Regulations Concerning the Laws and Customs of War on Land, The Hague, 18 October 1907.
%85 See further Maier, CS ‘Targeting the City: Debates and Silences About the Aerial Bombing of World War II’
87 International Review of the Red Cross (2005) at 429.
28 Keck, TA op cit note 60 at 121.
*7 This is evident in the prohibition of terror bombings in API, Article 51(2).
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The three generations of warfare operated within a common traditional war paradigm,
wherein war constituted a relationship between men as soldiers, States enjoyed a monopoly

over organised violence, and armed conflict occurred between States.?®®

As a general rule,
inter-State wars were decided by soldiers in recognizable uniforms and the ultimate outcomes
of those conflicts were determined by pitched battles between regular forces on battlefields
relatively free of civilians.?®® The weapons of the day required a degree of physical proximity
between adversaries. Methods of warfare, specifically aerial warfare, which allowed
indiscriminate attacks, however, quickly became more sophisticated and the participation of
the civilian population increased exponentially in the World Wars. The total war practices of
WWII resulted in the principle of distinction becoming “so whittled down by the demands of
military necessity that it has become more apparent than real”,*® but the principle continued
to be seen as the primary vehicle for the humanizing of war.”®* The atrocities of WWII
marked a shift towards a more humanitarian focus. This was confirmed in 1945 when the
Charter of the International Military Tribunal was ratified by nineteen States, providing for
jurisdiction over war crimes against civilians.”®* Many leaders, including Churchill were
initially opposed to war-crimes trials and wanted war criminals to be executed without trial.
However, Truman, Attlee and Stalin wanted large-scale trials to be conducted. Victor’s
justice followed at the Nuremberg trials but many Nazi scientists, engineers, industrialists,

spies and bankers were never prosecuted based on their perceived usefulness to the Allies.*

The pervasive carnage of WWI and WWII gave rise to many questions as to whether the
Hague Conventions had any influence on State practice and behaviour.?®* The ICRC again, in
1946, intended to codify the legal principles for the regulation of NIAC and proposed a draft
provision at the Preliminary Conference of National Red Cross Societies. This draft stated

that NIAC would see the Convention equally applicable by each of the adverse Parties, unless

88 Rousseau, JJ op cit note 5 at 68; von Klausewitz, K op cit note 5; Weber, M The Theory of Social and
Economic Organisation (1915); Mohamedou, MM op cit note 17 at 21.

8 Kinsella, HM op cit note 63 at 115.

20 Nurick, L ‘The Distinction Between Combatant and Noncombatant in the Law of War’ American Journal of
International Law Vol 39 No 4 (1945) at 680.

1 Spaight, JM Air Power and War Rights (1947) at 76 in Watkin, K ‘Warriors Without Rights? Combatants,
Unprivileged Belligerents, and the Struggle Over Legitimacy’ Program on Humanitarian Policy and Conflict
Research Harvard University Occasional Paper Series Winter (2005) at 9.

22 Charter of the International Military Tribunal at Nuremburg, Article 6(b)-(c), Augustus 8, 1945, 59 Stat.
1546, 82 U.N.T.S. 279; See in general Schmitt, MN op cit note 24 at 807.

298 Sehestyen, V 1946 — The Making of the Modern World (2014) at 240-242.

2% \Watts, S op cit note 139) at 401.
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one Party expressly declared they would not conform thereto.?® The 1947 Conference of
Government Experts for the Study of Conventions for the Protection of War Victims®*
initially supported this to a degree and the ICRC thus drafted a new proposal for the 1948
International Conference in Stockholm. This draft required that the principles of the
convention be obligatory on each of the adversaries in NIAC, which occurs in one or more of
the High Contracting Parties territory. The application of the Convention did not depend on
the legal status of the parties to the conflict and did not affect their status. These were
amended and approved, at the 17" International Conference of the Red Cross, held in
Stockholm in 1948, for submission to the Diplomatic Conference.?’ This draft was, after
consideration, brought before the Diplomatic Conference in 1949.%® This conference was the
culmination of several previous attempts to develop LOAC by European States. The earlier
attempt included the Geneva Convention of 1864,%%°

with a further convention in 1929°% after WWI.

which was revised in 1906 and replaced

At this time the first international treaty containing human rights was adopted.*** The
Universal Declaration of Human Rights of 1948 (‘UDHR’)** influenced the drafting of the
GC’s, and specifically Common Article 3 thereof.**® Some argue that the UDHR was
intended to operate in times of peace in accordance with the main purpose of the United

Nations (‘UN”), while others argue that the UDHR also applies during armed conflict.**

2% Moir, L Legal Protection of Civilians during Armed Conflict (2007) at 23.

2% |CRC, Convention for the Amelioration of the Condition of Soldiers Wounded in Armies in the Field; See
also ICRC The Geneva Conventions of 12 August 1949.

27 Roberts, A & Guelff, R (eds) Documents of the Laws of War (2010) at 195.

2% pictet, JS (ed) Commentary to the Third Geneva Convention Relative to the Treatment of Prisoners of War
ICRC, Geneva (1960) at 31.

29 |CRC, Convention for the Amelioration of the Condition of Soldiers Wounded in Armies in the Field. See for
a discussion the ICRC, The Geneva Conventions of 12 August 1949.

%00 Geneva Convention Relative to the Treatment of Prisoners of War 1929, 118 LNTS 343.

%01 Fortin, K ‘Complementarity between the ICRC and the United Nations and International Humanitarian Law
and International Human Rights Law, 1948 —1968” IRRC Vol 94 No 888 (Winter 2012) at 1436.

%2 Droege, C ‘The Interplay between International Humanitarian Law and International Human Rights Law in
Situations of Armed Conflict’ Isr. L. Rev. Vol 40 No 2 (2007) 313; Universal Declaration of Human Rights, GA
Res. 217A (111), U.N. Doc A/810 at 71 (1948).

%03 |bid at 313; see also the Swiss Federal Political Department, Final Record of the Diplomatic Conference of
Geneva of 1949 Vol 2 § B at 536 where the president of the conference noted that ‘the Universal Declaration of
Human Rights and the Geneva Conventions are both derived from one and the same ideal.” Fortin, K op cit note
46 at 1445,

%4 Fortin, K op cit note 46 at 1436; see also Pilloud, C ‘La Declaration Universelle des Troits de ’THomme et
Les Conventions Internationales Protegeant Les Victimes de la Guerre’ IRRC Vol 364 (April 1949) translated
by Fortin, K ‘Complementarity between the ICRC and the United Nations and International Humanitarian Law
and International Human Rights Law 1948 —1968” IRRC Vol 94 No 888 (Winter 2012) at 1441.
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Towards the end of WWII, the UN*® was formed, together with the International Court of
Justice (‘1CJ*),*®® and many other intergovernmental organizations.*®” The UN Charter was

designed to resist challenges to the system of well-defined States;**

territorial integrity was
emphasized and only sovereign States qualified for membership.*®® The legitimate use of
force was centralized in States to maintain order®™ but the legal use of force was further
restricted.** The UN and other international organizations accepted the legally binding
nature of the State system in their assessment of conduct in armed conflict.®** The UN
Charter further represents a rejection of just war and this is specifically confirmed in Article
2(3) thereof as States are required to settle disputes peacefully.*** However, forty days after
the UN Charter was signed on 26 June 1945, and even before it came into force on 24
October 1945, the first of two atomic bombs was detonated in Japan.®'* The pursuit of peace

now became the principle ambition of the international community.

3.7 The Geneva Conventions of 1949 - The Additional Protocols | and Il of 1977
From 1949 to 1977 there were 92 recorded armed conflicts,**® which included 74 NIAC’s and
18 IAC’s.**® The post-WWII era saw a rise in the frequency of NIAC, while IAC’s became a

17 in part, due to the existence of nuclear weapons.*'® Two hemispherical superpowers,

rarity,
who perceived each other as a threat to their continued dominance, emerged. A further world

war was, however, unthinkable as both the Soviet Union and the US anticipated their

%% Charter of the United Nations, 24 October 1945, 1 U.N.T.S. XVI.

%06 statute of the International Court of Justice, June 26, 1945, 59 stat. 1055, 33 U.N.T.S. 993 set up under the
UN Charter in 1945.

®7 von Glahn, G & Taulbee, JR op cit note 7 at 37.

%% |bid at 38.

%% |bid at 37.

%19 Maogoto, JN op cit note 4 at 28.

1 Helmke, B (ed) Under Attack: Challenges to the Rules Governing the International Use of Force (2010) at
41. The prohibition on the threat and use of force in the UN Charter, Article 2(4) is a jus cogens norm — see the
Vienna Convention on the Law of Treaties (1969), Article 53 for a definition of jus cogens.

%12 See for example United Nations General Assembly, Human Rights in Palestine and Other Occupied Arab
Territories: Report of the United Nations Fact-Finding Mission on the Gaza Conflict (September 25, 2009)
A/HRC/12/48 available at http://wwwz2.ohchr.org/english/bodies/hrcouncil/docs/12session/A-HRC-12-48.pdf
(last accessed on 1 May 2014). See also Report of the Secretary-General’s Panel of Experts on Accountability in
Sri Lanka (March 31, 2001) available at http://www.un.org/News/dh/infocus/Sri_Lanka/POE_Report_Full.pdf
(last accessed on 1 May 2014).

13 Maogoto, JN op cit note 4 at 36.

314 Cassese, A (2" Ed) International Law (2005) at 39.

%15 See Sarkees, MR op cit note 12 at 6.

%18 For a comparison of the conflict trends according to various conflict models (Correlates of War; Uppsala
Conflict Data Project, the Major Episodes of Political Violence and the Conflict Simulation Model), see
Williamson, M Terrorism, War and International Law (2013) at 16 — 24.

17 Moir, L op cit note 40 at 1.

%18 van Creveld, M Rise & Decline of the State (1999) at 337; O'Connell, RL op cit note 26 at 296.
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mutually assured destruction, should they violently oppose each other.*** A Cold War
developed between the US and the Soviet Union. This conflict was not foreseen when the UN
Charter was finalised and, as a result, the mechanism put in place was less effective than
expected.’® The Charter further presupposes that armed conflict will only take place between
States and their clearly identifiable regular armed forces.**! The rise of nationalism in
colonial areas and self-determination, however, posed a challenge to this idea. During the
1960s and 1970s, the UN General Assembly (‘GA’) adopted a number of resolutions
regarding the colonial wars taking place in Africa and South East Asia.**

Traditional conflicts still occurred on the Korean Peninsula, and between Iran and Irag. The
number of asymmetric conflicts involving guerrilla forces and other armed groups

d*?* as numerous groups sought self-determination.*** Examples include the Viet

increase
Cong that supported the North Vietnamese Army, the FARC in Colombia, the Afghan
Mujahedeen and the Tamil Tigers in Sri Lanka. Guerrilla warfare evolved from tactical
annoyance to strategic threat and thus, a transformation occurred in the manner in which
conflict is channelled, conducted and justified.**® This fourth generation of war concerned
itself with the destruction of the enemy’s will to fight. It involved network warfare and was
characterized by the transformation of the temporal and spatial elements of conflict, a change

of the belligerents’ identities, the expansion of the nature of targets to include political, social

and cultural symbols, and the systematization of privatized asymmetrical warfare.3?°

In 1949, the Diplomatic Conference for the Establishment of International Conventions for
the Protection of Victims of War was mandated only with updating the ‘Geneva Law’ and not

the Hague Regulations.®?’ The central concern of the Conference was the protection of the

%1% Morris, | op cit note 2 at 281.

%20 Helmke, B op cit note 56 at 41.

%21 yon Glahn, G & Taulbee, JR op cit note 7 at 38.

%2 See in general Crawford, E ‘Regulating the Irregular — International Humanitarian Law and the Question of
Civilian Participation in Armed Conflicts’ Sydney Law School Legal Studies Research Paper No 11/46 (August

2011) fn. 41.
%3 See Boot, M The Evolution of Irregular War, Foreign Affairs, January 5, 2013,
http://www.foreignaffairs.com/articles/138824/max-boot/the-evolution-of-irreqular-war?page=show (last

accessed on 1 May 2014).
%24 Watkin, K op cit note 29 at 24.
%25 See for example U.S. Counterinsurgency Manual; see also British Army Field Manual Vol 1 Part 10:
Countering Insurgency (2009).
%26 Mohamedou, MM op cit note 17 at 25.
%7 See ICRC, Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August
1949, 1987 [1829].
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victims of war®?® and to rectify, after WWII, the neglect of, and status of the civilian.®*® The
conference adopted four GC’s, the first three dealing with combatants®* and the fourth

331

dealing with the protection of civilians.”™" The adoption of the GC’s in 1949 documented a

more rigorous distinction between combatants and civilians. Combatants formed part of the
opposing force;**? they were permitted to kill and may be targeted, whether or not they were
‘materially innocent’ or posed ‘an imminent threat of harm’.**® There was a concern after
WWII that the concept of ‘quasi-combatant’ would be reintroduced into LOAC.** This

resulted in a significantly more restricted idea of combatant status.*

The experience and treatment of partisan and resistance fighters, who resisted Nazi
occupation in Occupied Europe, again put the issue of civilian involvement in armed conflict
on the agenda for the 1949 Diplomatic Conference.®® States that had been subject to
occupation by the Nazis argued that these participants deserved equal treatment to
combatants, including full POW recognition and protection if captured. They also argued that
less restrictive conditions for fulfillment of combatant status for partisans should be
introduced.**” The French delegation to the Geneva Conference, which included many former
members of the resistance, had lobbied for the inclusion of provisions of conditions for
lawful acts of resistance against occupying forces, but delegations from the US and the

United Kingdom opposed this.**®

%28 Roberts, A & Guelff, R (eds) op cit note 42 at 195.

%% Kinsella, HM op cit note 35 at 111.

%30 Geneva Convention (1) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in

the Field, of 12 August 1949; Geneva Convention (I1) for the Amelioration of the Condition of Wounded, Sick

and Shipwrecked Members of Armed Forces at Sea, of 12 August 1949; Geneva Convention (I11) Relative to the

Treatment of Prisoners of War, of 12 August 1949.

! Geneva Convention (1V) Relative to the Protection of Civilian Persons in Time of War, of 12 August 1949.

2 Fletcher, GP & Ohlin, JD op cit note 13 at 23.

%3 McMahan, J ‘Innocence, Self-Defence and Killing in War® Journal of Political Philosophy Vol 2 Issue 3

(September 1994) at 197-198.

%34 See Sassoli, M “Targeting: The Scope and Utility of the Concept of ‘Military Objectives’ for the Protection of

Civilians in Contemporary Armed Conflicts’ in Wippman, D & Evangelista, M (eds) New Wars, New Laws?:

Applying the Laws of War in 21st Century Conflicts (2005) at 201-202.

%> Spaight, JM ‘Non-combatants and Air Attack,” Air Law Review (1938) 372 375 (‘International law

should...classify such [armament] workers as quasi-combatants. Unless they are clearly separated from ordinary

non-combatants their treatment may set the pace for the treatment of all non-combatants.”). For a contemporary

assessment see Doswald-Beck, L ‘The San Remo Manual on International Law Applicable to Armed Conflicts

at Sea,” American Journal of International Law 89 (1995) at 199 - the US Navy definition of military objectives

includes ‘war-sustaining capability,” and attacks on civilians, who are ‘quasi-combatants’ are sometimes

justified because of the general economic support they gave to the enemy.

%% Kinsella, HM op cit note 35 at 114; See further GCIII Commentary 49-50 & 52-64.

%7 See GCIII Commentary 52-55.

%8 There was little controversy over including levee en masse in the categories of legitimate combatant. The

Geneva Conventions included levee en masse in Article 13(6) of Convention I, Article 13(6) of Convention II,
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The parties agreed that partisans and resistance fighters could enjoy international protections
and rights, provided they fulfilled the criteria outlined in Article 1 of the 1907 Hague
Regulations.**® The delegates were aware of the possibility of introducing a tripartite
distinction, rather than the current misleading binary distinction and thus a shadow category
remains until today. GCIV, however, still only refers to ‘protected persons’, who are
‘individuals taking no active part in hostilities’.**® Article 4 defined protected persons as
those who find themselves in the hands of the enemy of a different nationality and who are
not participants in ‘active hostilities to the security of the State’ as members of a military
organisation. Active hostilities to the security of the State were only defined in 1977,

341

although this definition is unsatisfactory.””> TGCIV only extends protection ‘from arbitrary

action on the part of the enemy, and not from the dangers of military operations
themselves’.3*? The ICRC’s Commentary to GCIV,*® designed to protect the civilian
population from the dangers of military operations, was systematically removed during the
conference.** GCIV demarcates civilians as a separate category of persons entitled to
specific protections in war and prohibits civilian reprisals, fines, and the taking of hostages.**
This is contrary to the earlier codification of the laws of war that were more concerned with
the treatment of combatants.>*® It also symbolically separates the civilian from his or her

alleged links with irregular fighters.

The GC’s aims to achieve the humane treatment of all persons affected by armed conflict.
This reflects the inclusion of the Martens Clause into the Conventions, which was also a part

of the AP’s and an interpretive tool later in the rulings of the ICTY to establish the meaning

and Article 4(A)(6) of Convention Ill - Geneva Convention (I) for the Amelioration of the Condition of the
Wounded and Sick in Armed Forces in the Field, 1949, 75 UNTS 31; Geneva Convention (Il) for the
Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, 1949, 75
UNTS 85; Geneva Convention (I11) Relative to the Treatment of Prisoners of War 1949, 75 UNTS 135; See also
Pictet, JS op cit note 294 at 67-68. Nabulsi, K op cit note 14 at 14; Best, G op cit note 72 at 18.
%% See GCIII Commentary 53.
#9 Common Article 3, Accordingly, the Geneva Conventions recognise partisan and organised resistance
movements, under Article 4(A)(2) of Convention Ill, providing for treatment as POW status for organised
groups, even if they operate in already occupied territory. Kinsella, HM op cit note 35 at 116.
*! Kinsella, HM op cit note 35 at 116.
%2 Uhler, OM & Coursier, H Geneva Convention Relative to the Protection of Civilian Persons in Time of War:
Commentary (1958) at 10.
%3 Geneva Convention Relative to the Protection of Civilian Persons in Time of War, 75 UNTS 287, opened for
signature 12 August 1949 (entered into force 21 October 1950).
¥%|CRC, Commentary on the Geneva Conventions of 12 August 1949 Vol IV (1952) at 10.
%> Geneva Convention Relative to the Protection of Civilian Persons in Time of War of August12, 1949, Part I,
Art 4, 13, 33 and 43, in Roberts, A & Guelff, R (eds) op cit note 42 at 302, 306, 312.
8 Roberts, A & Guelff, R (eds) op cit note 42 at 299.
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of LOAC.>*" In cases of doubt, the clause was used to support an interpretation consistent
with the principles of humanity and the dictates of public conscience.**® The Clause was used
to invest the law with moral strength and progressive potential. GCIV, in Article 27,
stipulates that “protected persons are entitled, in all circumstances, to respect for their
persons, . . .” and “shall at all times be humanly treated, and shall be protected especially

against all acts of violence or threats thereof,”**°

The GC’s are linked by general principles but also by common articles. The provisions
contained in Common Article 3 to the GC’s (“Common Article 3”) create minimum

guarantees®°

applicable in all NIAC and protects ‘persons taking no active part in the
hostilities’ against ‘violence to life and person, in particular murder of all kinds’. Until
December 1978, only Common Article 3, referred to as a statement of ‘“affectionate
generalities”,*®" or a “convention in miniature”,*** was applicable to NIAC. The ICJ held that
Common Article 3 “constitute[s] a minimum yardstick” in IAC and as representing
“clementary considerations of humanity”.**® This is interesting, as on initial reading,
Common Atrticle 3 applies to NIAC only. The matters of Tadic*** and Celebici**® further held

that Common Atrticle 3 represents customary LOAC.

From the inception of Common Article 3, States resisted the idea that non-State actors could
obtain legal privilege to engage in hostilities against regular armed forces.®*® The ICRC was
in favour of the development of combatant status for non-State parties as this would forbid
States from punishing their own citizens for taking up arms against lawful authority.**’ The
irrelevance of legal privilege for non-state Parties in NIAC represents the most noteworthy
distinction between the laws of IAC and NIAC.*® The API, Article 43 definition of

#7 Kinsella, HM op cit note 35 at 111.
8 Meron, T ‘The Martens Clause, Principles of Humanity, and the Dictates of Public Conscience’ 94 AJIL 78
(2000) at 89.
9 GCIV, Article 27.
%0 Kinsella, HM op cit note 35 at 119.
1 Farer, TJ The Laws of War 25 Years After Nuremberg (International Conciliation No 538 197131 in von
Glahn, G & Taulbee, JR op cit note 7 at 608.
%2 Watts, S op cit note 39 at 409. See also Hamdan v. Rumsfeld, 548 U.S. (2006) 557, 629-31.
%3 Military and Paramilitary Activities in and against Nicaragua (United States v. Nicaragua), Merits,
Judgement of 27 June 1986, 1.C.J. 14, (June 27) at 114.
%4 prosecutor v. Dusko Tadic, Decision on Jurisdiction, 2 October 1995 — Case No 211 (A) at 98-99.
%5 prosecutor v Delalic, Case No 1T-96-21-A, Appeals Chamber Judgment (February 20, 2001) at 174.
%56 See Pictet, JS op cit note 294 at 43- 44.
%7 Corn, G & Jenks, C ‘Two Sides of the Combatant Coin: Untangling Direct Participation in Hostilities from
3I%g:lligerent Status in Non-International Armed Conflict’ U.PA. J. Int’l. L. [Vol 33:2] at 328.
Ibid.
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combatant is thus incompatible with NIAC’s due to the fundamental difference in the nature
of conflict between these two categories. What is, however, evident is that combat status

refers to the right to participate, which should not be directly equated to targeting decisions.

Common Article 3 was the first attempt to create a rule of international law, which required
that States treat their own citizens in accordance with the minimum standards agreed on by
the nations of the world. APII reaffirms Common Article 3 and rejects the legitimacy of any
form of discrimination in its application®® and includes, inter alia, a list of fundamental
guarantees for those persons not taking a direct part or who have ceased to take part in
hostilities.*®® The formulation of Common Atrticle 3 was intensely debated within GCIV, as it
was seen to violate State sovereignty by regulating the conflict within borders of the State.*®*
Civil and colonial wars were initially excluded, although this was revisited in the 1977

Protocols.®?

The commentary on GCIV refers to civilians as those who ‘by definition do not
bear arms,’ are ‘outside the fighting’ and ‘take no active part in hostilities’. Protection of
combatants results from physical disability (wounds and sickness) and incarceration (POW

status), which situations place combatants into dependency and vulnerability.>®®

States, during this period, started acknowledging that human rights applied in armed conflict.
The GA appealed to human rights in 1953 with regards to the treatment of captured
participants and civilians during the Korean conflict.?*®* The Security Council (“SC”), in
1956, requested that the Soviet Union and Hungary “respect [. . . ] the Hungarian people’s
enjoyment of fundamental human rights and freedoms”.*®® This was followed by a statement
by the SC in 1967 that ‘essential and inalienable human rights should be respected even
during the vicissitudes of war’ with regards to the Six Day War.*®® The SC continued this
trend and has cited LOAC continuously in support of its resolution. This trend was evident in
Resolution 808 on the conflict in the former Yugoslavia where the ad hoc tribunal established

%9 APII, Article 2(1).

%0 Common Article 3 to the Geneva Conventions in Roberts, A & Guelff, R (eds) op cit note 42; Scheipers, S
op cit note 1 at 50.

%1 Army Council Secretariat Brief for Secretary of State for War, 1 December 1949, quoted in Bennett, H
Fighting the Mau Mau: The British Army and Counter-Insurgency in the Kenya Emergency (2013) at 68.

%2 Kinsella, HM op cit note 35 at 119.

%3 Uhler, O & Coursier, H op cit note 338 at 119.

%4 GA Res. 804 (VIII), UN Doc. A804/VIII (Dec. 3, 1953)

%5 GA. Res. 1312 (XI11), UN Doc. A38/49 (Dec. 12. 1958).

% GA Res. 237, 2, Preambular 2, UN Doc. A237/1967, (June 14, 1967).
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by the SC prosecuted those ‘responsible for serious violations of humanitarian law . . .”*" and

the SC resolutions on Iraq’s occupation of Kuwait.*®®

The 1954 to 1962 French-Algerian War altered the manner in which wars of national
liberation and decolonisation were identified and understood. This conflict was characterised
by insurgency and counter-insurgency as the primary military strategy on both sides. This
strategy fully and purposefully politicised the entire population of Algeria and everyone was
thus a suspect at all times in a war without spatial or temporal boundaries.**® The participants
successfully advocated for the legitimacy of their struggle in the UN and internationally.*”
The UN Declaration on the Granting of Independence to Colonial Countries and Peoples of

1960 accordingly contained the right to self-determination.®*

After the completion of the 1949 GC’s, the ICRC, during 1955, proposed a set of articles
published under the title Draft Rules for the Limitation of the Dangers incurred by the
Civilian Population in Time of War.>”> These Draft Rules confirmed some principles of
customary law and presented a response to challenges flowing from changes and
developments in weaponry. The Draft Rules were intended mainly to achieve the protection
of ‘civilian populations efficiently from the dangers of atomic, chemical and bacteriological
warfare’.3”® This Project was rejected during the 19th International Conference of the Red
Cross in 1957 in New Delhi.®"* The Draft Rules were never implemented but they constituted
an essential document in the development of a respected revision of LOAC and constituted an
attempt to compel parties to limit their military operations to the destruction of military
resources, and to protect the civilian population from armed attacks. 3" Interestingly, the

persons qualifying for civilian immunity under the 1956 Draft Rules were significantly less

%7 International Criminal Tribunal for the Former Yugoslavia: http://www.icty.org (last accessed on 1 May
2014). See also SC Resolution 780 (1992).

%8 SC Resolution 670 (1990) & 674 (1990).

%9 Trinquier, R Modern Warfare - A French View of Counterinsurgency, trans Daniel Lee (1964) at 26.

370 Uhler, O & Coursier, H op cit note 338 at 127.

371 AP, Articles 1(4) & 96; See Provost, R op cit note 15 at 253.

%72 Draft Rules for the Limitation of the Dangers Incurred by the Civilian Population in Time of War, approved
by the International Conference of the Red Cross, 1956 (no entry into force) (1956 Draft Rules).

7 |CRC, Introduction to the Draft Rules available at www.icrc.org/LOAC.nsf/INTRO/420?0OpenDocument
(last accessed on 1 May 2014).

%74 Spoerri, P From the 1907 Hague Conventions to the Additional Protocols of 1977 and beyond Historical
Evolution of the Law on the Conduct of Hostilities in Gian L Beruto The Conduct of Hostilities. Revisiting the
Law of Armed Conflict 100 Years After the 1907 Hague Conventions and 30 Years After the 1977 Additional
Protocols (2007) at 38.

%> ICRC Commentary on Additional Protocols at 1832.
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than those later protected under API, Article 51(3). The ICRC’s 1956 Draft Rules would have

denied civilian status to all persons who participated in armed conflict.

The forfeiture of civilian immunity remained problematic during the US war in the Republic
of Vietnam from 1961 to 1965, although there were rules of engagement to protect
civilians.”® The Cuban Missile Crisis in 1962 brought the world to the brink of nuclear
war.®”" The ICRC thereafter offered a detailed set of regulations to States for their approval
which was intended to reaffirm certain fundamental principles. The 20th International
Conference of the Red Cross and Red Crescent in Vienna in 1965 resulted in the adoption of
Resolution 28, which declared that all governments and other authorities responsible for
armed operations should abide by a set of minimum rules during the armed conflict.*"® This
resolution provided that distinction must be made at all times between persons taking part in
hostilities and members of the civilian population. During this time the GA adopted
Resolution 2675 (XXV) which requires that a distinction must be made between “persons
actively taking part in hostilities and civilian populations . . .”.*"

The Tehran International Conference on Human Rights®® in 1968 further entrenched the
application of human rights in armed conflict when a resolution entitled Respect and
Enforcement of Human Rights in the Occupied Territories relating to the application of the
UDHR and the GC’s in the occupied Palestinian territories was adopted.*®! Resolution 2444,

382

Respect for Human Rights in Armed Conflicts,”™“ which affirmed the principle of distinction,

was also adopted at this conference.**®

%7® Hays Parks, W “Part IX of the ICRC ‘Direct Participation in Hostilities’ Study: No Mandate, No Expertise,
and Legally Incorrect’ International Law and Politics (2010) Vol 42:769 at 777.

37 Copeland, DC The Origins of Major War (2000) at 186.

%78 protection of Civilian Populations Against the Dangers of Indiscriminate Warfare, Res. XXVI11, adopted by
the XXth International Conference of the Red Cross, Vienna (1965), reproduced in Schindler, D & Toman, J
(eds) The Laws of Armed Conflicts: A Collection of Conventions, Resolutions and Other Documents (1988) at
29-30. Spoerri, P op cit note 370. The Conduct of Hostilities, Revisiting the Law of Armed Conflict, 100 Years
after the 1907 Hague Conventions and 30 Years after the 1977 Additional Protocols. Current Problems of
International Humanitarian Law (2008) at 8.

%79 Robertson, HB “The Principle of Military Objective in the Law of Armed Conflict’ Journal of Legal Studies
at 35.

%0 Human Rights in Armed Conflicts, UN Res. XXIII, International Conference on Human Rights, UN
Doc.A/Conf. 32/41 (Sales No, 68.X1V.2) (1968), reproduced in Schindler, D & Toman, J (eds) The Laws of
Armed Conflicts: A Collection of Conventions, Resolutions and Other Documents (1988) at 261-2.

%! Final Act of the International Conference on Human Rights, UN Doc. A/Conf.32/41 (April 22 May, 1968).
%2 Respect for Human Rights in Armed Conflicts, GA Res. 2444, UN GAOR, 23rd session, Supp No 18
(AJ7218) (1968), [1(c)]. The resolution affirmed resolution XXVI1I of the XXth International Conference of the
Red Cross.

%3 See Doswald-Beck, L & Vite, S op cit note 76 at 1.
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The GA passed a resolution in 1968 requesting the secretary-general to report on the
implementation of the law of armed conflict and the possible need for further instruments of
the law, as well as the possibility of outlawing certain methods and means of warfare.** This
led to three reports which showed the need for further development of LOAC.**> This
resulted in the ICRC, in 1969, ‘[proposing], as soon as possible, concrete rules which could
supplement the existing humanitarian law’.*®® The concept of human rights was accepted by
1973 by the participants in the Preparatory Conference. The relationship between human
rights and self-determination was further strengthened by the introduction of the 1966
International Covenants.®®’ In 1970 the Declaration on the Principles on International Law
Concerning Friendly Relations and Co-operation amongst States in Accordance with the
Charter of the United Nations also solidified self-determination as an essential human
right.®® The concept of the extension of protection for combatants and civilians was now
linked to human rights in order to protect the human person and safeguard essential human

values in the interest of civilization.°

The ICRC then, in 1971, organized a series of Conferences of Government Experts on the
Reaffirmation and Development of International Humanitarian Principles in Armed Conflicts.
The aim of these conferences was to establish a process for the codification of LOAC,
whereby the GC’s were to be reaffirmed, as opposed to being amended.** In 1973 mention
was made of the status of “wars of national liberation” as IAC’s in GA Resolution 3103
(XXVIII), which contains the “[b]asic principles on the legal status of combatants struggling

against colonial and alien domination and racist reglmes”.39

At this time it had become apparent that States were not going to consent to a specific

protocol wherein guerrilla warfare could be addressed sui generis. It had, however, also

%4 Droege, C op cit note 47 at 315.
%> Gardam, JG Non-Combatant Immunity as a Norm of International Humanitarian Law (1993) at 174.
%8¢ See Reaffirmation and Development of the Laws and Customs Applicable in Armed Conflicts, ICRC, Res. 13,
21st International Conference of the Red Cross, Istanbul (1969), 98, [1], reproduced in Suter, K An International
Law of Guerrilla Warfare: The Global Politics of Law-Making (1984) at 102.
%7 International Covenant on Civil and Political Rights; International Covenant on Economic, Social and
Cultural Rights, both 1966.
%8 Article 1(4), API.
%9 21 International Committee of the Red Cross, Istambul, Reaffirmation and Development of the Laws and
Customs Applicable to Armed Conflicts (1969) 21.
%0 ICRC, Report on the Work of the Conference of Government Experts (1971) 18 quoted in Suter, K An
International Law of Guerrilla Warfare: The Global Politics of Law-Making (1984) at 110.
%1 1973, adopted 83:13:19.

67

© University of Pretoria



(02$r~

become evident that Common Article 3 required elaboration and completion.*** This resulted
in two draft protocols, in 1973, which expanded on the GC’s and which addressed the
question of guerrilla warfare alongside the other forms of warfare.*®*® The Diplomatic
Conference on the Reaffirmation and Development of International Humanitarian Law
Applicable to Armed Conflicts held from 1974 to 1977 confirmed the inclusion of ‘armed
conflicts in which peoples are fighting against colonial domination and alien occupation and
against racist regimes in the exercise of their right to self-determination’ in APL** APII, in
turn, regulates only certain NIAC’s and internal disturbances and tensions are not regarded by
APII, Article 1(2) as being armed conflicts. There are, accordingly, internal armed conflicts
which fall below the threshold set by APII, but which comply with the requirements of
Common Article 3.* The AP’s were negotiated by 150 delegates, 11 national liberation
movements®®* and 50 IGO’s who met from 1973 to 1977, as opposed to approximately 62
nations from primarily European nations who met over three months in 1949 to negotiate the
GC’s.®" This, however, reflects the trend in international developments whereby only 66
States existed in 1946, 122 in 1964, 164 in 1982, and 187 from 1994 to 2001.%%

%92 “When put to the test . . . the rules of protection in [common] Article 3 had been shown to require elaboration
and completion. Government and Red Cross experts consulted by the ICRC since 1971 had confirmed the
urgent need to strengthen the protection of victims of NIAC’s by developing international humanitarian law
applicable to such situations’ — Official Records of the Diplomatic Conference on the Reaffirmation and
Development of LOAC Applicable to Armed Conflicts, Geneva (1974-1977) (Berne, 1978) CDDH/I?SR.22;
VIII, 201 at 201 cited in Lindsey, M op cit note 291 at 89.
%3 |CRC, First Draft Additional Protocol to the Geneva Conventions of 12 August 1949, 1973 (Draft Protocol
1), reproduced in Official Records of the Diplomatic Conference on the Reaffirmation and Development of
International Humanitarian Law Applicable in Armed Conflicts (Official Records); ICRC, Second Draft
Additional Protocol to the Geneva Conventions of 12 August 1949, 1973 (Draft Protocol I1) (on internal armed
conflict), reproduced in Official Records Vol 1-2. On the context surrounding the Draft Protocols, see ICRC,
Commentary on Draft Additional Protocols to the Geneva Conventions of 12 August 1949, 1973 (ICRC
Commentary on Draft Protocols).
%4 API, Article 1(4). Some has maintained that API, Article 1(4) should have been contained in APII but these
conflicts of national liberation are now beyond the scope of APII as it explicitly states that conflicts listed in
API, Article 1 are beyond its scope of application — Moir, L op cit note 40 at 90.
%% For example where more than one armed groups are involved in the territory of a State but the State itself is
not involved in the armed conflict or where the armed conflict is between factions within a State but none of
these armed groups may be regarded as the government of the State.
%% See in general Higgins, N ‘The Regulation of Wars of National Liberation under International Humanitarian
Law — the Jus in Bello’ International Humanitarian Law Series: Regulating the Use of Force in Wars of
National Liberation: The Need for a New Regime: A Study of the South Moluccas and Aceh Vol 28 at 91 — 130.
%7 sandoz, Y; Swanarski, C & Zimmerman, B Commentary on the Additional Protocols | & 11 of 8 June 1977
(1987).
%% Gleditsch, NP op cit note 9 at 39, 615, 621.
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APl and APII were adopted by consensus on 8 June 1977 and entered into force on 7
December 1978.%% The AP’s were designed to curtail or prevent violence against civilians by
precisely defining the principle of distinction.*® The AP’s reflect an attempt to update LOAC
% and have resulted in numerous manuals on the Law

of Armed Conflict at Sea, the Law of Air and Missile Warfare and the Law of Cyber

to address new types of armed conflict

Warfare.*”> The AP’s acknowledge the application of human rights in armed conflict and the
ICRC Commentary states that ‘[hJuman rights continue to apply concurrently [with LOAC]
in time of armed conflict.’*®® API supplements the GC’s, but APII only supplements
Common Article 3. API effectively united the ‘Hague’ and ‘Geneva’ law regarding the norms

that address the conduct of hostilities and the protection for persons and objects.***

APII lost its impetus when wars of national liberation were included in API** but it was a
noteworthy achievement which deviated from previous LOAC instruments. LOAC generally
incorporates a contradiction whereby States cooperate in times of armed conflict between
them, and reciprocal entitlements are created as a result.””® Civilians are thus generally
protected from the reciprocal risk of killing that governs the relations between combatants.
This immunity from attack may be opportunistically manipulated by civilians who engage in
attacks without subjecting themselves to the reciprocal risk normally inherent therein. This
creates a motivation for combatants to not identify themselves, as this would reveal them to
the opposing forces. It is for this reason that LOAC denies protected status to civilians who
directly participate in the armed conflict.*”” Military necessity and humanity therefore
influence all the parties to the conflict uniformly.*® In NIAC at least one of the parties is

acting unlawfully under domestic law, notwithstanding any treaty. The reciprocity inherent in

9 von Glahn, G & Taulbee, JR op cit note 7 at 607.

0 Geneva Convention IV & API, Articles 48, 51(2) & 52(2).

“01 See Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims of International Armed Conflicts (‘AP I’), 1125 UN Treaty Ser 3 (1977) and Protocol Additional to the
Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of Non-International Armed
Conflicts (AP 1), 1125 UN Treaty Ser 609 (1978).

%92 Boothby, WH The Law of Targeting (2012) at viii.

%% sandoz, Y; Swanarski, C & Zimmerman, B Commentary on the Additional Protocols | & 11 of 8 June 1977
(1987) at 4429.

404 Schmitt, MN op cit note 24 at 809.

%05 Kinsella, HM op cit note 35. The national liberation movements that were requested to attend the conference
reflected a political agenda, which is now incorporated into API, Article 1(4).

%% Gordon, S “Civilian Protection — What is Left of the Norm?” Geneva Conventions under Assault (2010) at
8L

7 See International Committee of the Red Cross, Customary International Humanitarian Law (2005) Vol | at
19-24.

“%8 Michael N Schmitt op cit note 38 at 810.
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LOAC treaties on IAC is thus absent in NIAC. APII therefore represents a self-imposed
limitation by States on military necessity in favour of humanity.**® States have required,
based on self-interest and issues of sovereignty, that all the requirements for an armed
conflict in APII be present before acknowledging that the provisions thereof apply.*°
Arguably only the Spanish Civil War of 1936 to 1939, the conflict in El Salvador during the

1980s and the Bosnia-Herzegovina conflict have achieved the threshold in APII.***

3.7 The Relevant Events after 1977
From 1977 to 2007 there were 128 recorded armed conflicts,**? which included 110 NIAC’s
and 18 TAC’s. A 2002 study conducted by the Department of Peace and Conflict Research at

Uppsala University*®

categorized and analysed all armed conflicts following WWII. Of the
225 armed conflicts, 163 were internal armed conflicts and only 42 qualified as IAC’s. The
remaining 21 were categorized as ‘extra-State’, which is defined as a conflict involving a
State and a non-State group acting from the territory of a third State.*** The study excludes
the ground wars in Afghanistan in 2001 and in Iraq in 2003. Further important events were
the establishment of the ICTY, the International Criminal Tribunal for Rwanda (‘ICTR’)*"®
and the Rome Statute of the International Criminal Court of 1998.**® The Rome Statute
defines the direct attack against civilians as a war crime.**” The ad hoc tribunals and the ICC
have invigorated LOAC.**® These developments have resulted in numerous LOAC provisions

in JAC becoming applicable to NIAC’s.

“% Ibid at 811.

19 provost, R op cit note 15 at 264.

“ Ibid.

12 See Sarkees, MR Defining and Categorizing Wars, in Sarkees, MR & Wayman, FW Resort to War: A Data
Guide to Inter-State, Extra-State, Intra-State, and Non-State Wars 1816-2007 (2010) at 6.

3 The Study was conducted in conjunction with the Conditions of War and Peace Program at the International
Peace Research Institute in Oslo.

14 See Gleditsch, NP op cit note 9 atp 615.

1 8 November 1984, Statute of the International Criminal Tribunal for the Prosecution of Persons Responsible
for Genocide and Other Serious Violations of International Humanitarian law in the Territory of Rwanda and
Rwandan Citizens Responsible for Genocide and Other such Violations Committed in the Territory of
Neighbouring States (UNSC Res. 955, as Amended by UNSC Res. 1165, 30 April 1998 and Res. 1329, 30
November 2000. Reproduced in Roberts, A & Guelff, R (eds) op cit note 42 at 615 available at
http://www.un.org/ictr/ (last accessed on 1 May 2014).

16 Reproduced in Roberts, A & Guelff, R (eds) op cit note 42 at 667.

“I7 Article 8(2)(b)(i) of the Rome Statute.

8 Robinson, D & Oosterveld, VV The Evolution of International Humanitarian Law (2001) in McRae, RG
Human Security and the New Diplomacy: Protecting People, Promoting Peace (2001) at 161.

“9 Ibid at 163.
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Recent armed conflicts have proven that a resort to armed force has become less successful
with the general failure of armed conflict to achieve the desired results for States.*® LOAC
was further elevated following the events of 11 September 2001 and the US led ‘war on
terror’ thereafter.*”* This event has seen many argue that LOAC should acknowledge
unlawful or non-privileged combatants. The ICRC rejects this category on the basis that it
was never intended in the basic instruments of LOAC and argued that creating such a
category would jeopardize the protections accorded to ‘innocent’ civilians.**? Nonetheless,

2% national legislation*®* and

unlawful combatants are referred to in some military manuals,
case law.*?® These sources generally define ‘unlawful combatants’ as persons who actively

participate in hostilities without adhering to the laws of war.*?

The nature of contemporary armed conflicts has resulted in the development of new strategies

of targeted killings*’

and technologies to effectively target irregular fighters directly
participating in NIAC’s. Here the US unmanned aerial vehicles (‘UAV’s’), as weapons
platforms, have been at the forefront of these innovations since 2002.*% On the other hand,
regular armed members of the US and UK forces in Afghanistan have been limited in their

429

targeting decision by rules of engagement, which require positive identification™ of a threat

and what is referred to as courageous restraint in conflict before an open fire order may be

420 Black, J op cit note 19 at 16.

#21 Kinsella, HM op cit note 35 at 14.

2 Dorman, K ‘The Legal Situation of Unlawful/Unprivileged Combatants’ 85 IRRC 45 (2003); See also
Shlomy Zachary ‘Between the Geneva Conventions: Where Does the Unlawful Combatant Belong” 38 ISR. L.
Rev. 378 (2005).

2 The U.S. Army’s Operational Law Handbook Ch. 2. 6 (2002); Lauterpacht, H (The War Office), the British
Manual of Military Law: Part Il - The Law of War on Land (1958) n. 9; Even-Khen, HM ‘Case Note: Can We
Now Tell What Direct Participation in Hostilities 1s? HCJ 769/02 The Public Committee Against Torture in
Israel v. The Government of Israel’ ISR. L. Rev. Vol 40 No 1 217 at 2007.

24 Hahukim, S The Law for Imprisonment of Unlawful Combatants (2002) SH 1834 at 192.

%2> Osman Bin Haj Mohamed Ali v. Public Prosecutor [1969], 1 A.C. 430 (P.C); United States ex rel Quirin v.
Cox, 317 U.S. 1 (1942); Israel Military Court sitting in Ramallah, Military Prosecutor v. Omar Mahmud
Kassem and Others (April, 13 1969), reprinted in 42 Int’L L. Rep., 479 (1971).

6 Y00, JC & Ho, JC ‘The Status of Terrorists’ 44 Vir. J. of Int’L L. (2003) at 217; Dinstein, Y Conduct of
Hostilities under the Law of International Armed Conflict (2010) at 29-30; Dinstein, Y ‘Unlawful Combatancy’
ISR. YB on HR 249 (2002) at 32.

%27 See in general McBride, DW ‘Who is a Member? Targeted Killings against Members of Organized Armed
Groups’ Australian Year Book of International Law Vol 30 available at http://ssrn.com/abstract=2261128 (last
accessed on 1 May 2014); Melzer, N Targeted Killing in International Law (2008) at 283.

“28 See in general Cline, DR ‘An Analysis of the Legal Status of CIA Officers Involved in Drone Strikes’ INT’L
LJ. Vol 15: 51 (2013); US National  Security  Strategy  (2010) available at
http://www.whitehouse.gov/sites/default/files/rss viewer/national_security strategy.pdf (last accessed on 1 May

2014).
%29 United States Marine Corps Field Medical Training Battalion — East Camp Lejeune FMST 1304 Ethical
Considerations for the Hospital Corpsman available at

www.tecom.marines.mil/.../FMST%20Manual/Ethics FMST_1304.doc (last accessed on 1 May 2014).
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given.430 It thus seems that UAV’s resulted in pilot immunity, but the rules of engagement for
regular forces have had the opposite effect as it places the ground forces in a less favourable

position.

Western States have, accordingly, developed military strategies, doctrines, tactics and
technology to effectively target irregular forces.**! This had the direct and opposite effect as
irregulars creatively found ways to intentionally place ‘innocent’ civilians in danger and to
multiply the moral and human costs of armed conflict. This is done to discourage military
superior forces from taking military action or to inflict such political costs as to make State
involvement in the conflict intolerable. Today there is a high level of media attention and
commentary concerning armed conflict and the civilian population is more informed about
combatant and civilian deaths than in the past.**? Deaths in armed conflict affect media
reporting and public attitude and this has been exploited by irregular forces. Regular armed
forces have also realised that civilian casualties generate anti-war sentiment and limit their
ability to elicit intelligence from the local civilian population.*®® There is thus a real benefit to
the military in the form of the potential intelligence available from the civilian population and
to ensure support for the armed conflict politically.*** Civilians are again seen as an asset,

based on their usefulness to the regular armed forces.

The Second Persian Gulf War of 1991 is regarded as a defining moment in US military
thinking on so-called cyberwar. This type of conflict marked a new generation of conflict

where success is not dependent on physical force only, and adversaries must also pursue

435

information dominance.”™ A new form of armed conflict is thus developing with specific

36 s 437

. . 4 . . .
reference to ‘information warfare’,” now referred to as ‘information operations’,”™" where

technologically advanced States act against less developed States or non-State armed

%0 See the US Army / Marine Corps Counter Insurgency Field Manual - U.S. Army Field Manual (FM) 3-24,
Counterinsurgency (Washington, DC: U.S. Government Printing Office [GPO] (December 2006) at 1-21;
Spiszer, JM ‘Counterinsurgency in Afghanistan Lessons Learned by a Brigade Combat Team’ Military Review
(January 2011) available at www.dtic.mil/cgi-bin/GetTRDoc?AD=ada535377 (last accessed on 1 May 2014).

“31 | arson, EV Misfortunes of War. Press and Public Reactions to Civilian Deaths in Wartime (2006) at 1.

**2 |bid at 16.

“33 |bid at 208.

“* Ibid.

“% Cavelty, MD ‘Cyberwar’ Ashgate Research Companion to Modern Warfare (2010) at 126.

#% Consisting of actions intended to protect, exploit, corrupt, deny or destroy information or information
resources with the object of achieving a significant advantage, objective or success over an adversary - Katlin-
Borland, N ‘Cyberwar: A Real and Growing Threat’ Cyberspaces and Global Affairs (2012) at 3.

37 Cavelty, MD op cit note 429 at 129.
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groups.438 Technologically advanced States pursue ‘immaculate war’ where brevity and the
bare minimum loss of manpower and assets of the advanced State are the only satisfactory

results while pursuing their military objectives.**

4, Summary

Historically, people have created rules in an attempt to minimise the suffering caused by
armed conflict.*® St. Augustine articulated a theory that granted moral legitimacy to armed
conflict and the Just War theory was expanded upon by Aquinas to include discrimination
and proportionality in the legitimate use of force. The medieval codes of chivalry further
refined the idea to exclude the intentional targeting of the vulnerable. This was followed by
the Treaty of Westphalia in 1648 which established the nation-State. This development was
important as it formed collectives, which were identified on the basis of their relationship to a
State, further facilitating the deployment of legitimate collective power on behalf of the State.
In recent times this trend has changed, with many participants acting on behalf of an armed
group with ultra-nationalist, ethno-centric, religious and cultural motives; and the lack of a
relationship with the State is accordingly interpreted from an illegitimate perspective.**

The further evolution of armed conflict may be classified by evaluating the manner in which
the progress in industrial technology, command and control structures an communications
have been incorporated into military thinking and action.**? The evolution in the first to third
generations of armed conflict was mainly characterised by developments in mechanised war,
but improved technologies and communications changed in fourth generation warfare to
focus on better weapons and on information dominance.**® Targeting issues developed as
armed conflict moved to a public, State-sponsored activity with professional participants
wearing uniforms. The codification of the modern rules of warfare thus started after the

establishment of States. The Lieber Code started the development and this eventually resulted

8 Gilbert, P “Civilian Immunity in the ‘New Wars’ in Igor Primoratz (ed) Civilian Immunity in War (2007) at
201.
% Cook, ML ‘Non-combatant Immunity and the Force Protection Imperative’ in Ethics and the Military
Profession: Mora; Warrior: Ethics and Service in the U.S. Military (2004) at 117; see also Cook, ML
‘Transcending Westphalia’ Ethics and the Military Profession: Mora; Warrior: Ethics and Service in the U.S.
Military (2004) at 151-152 regarding the reliance on airpower alone to achieve this goal of immaculate war in
territories like Kosovo.
“0 Ishoy, R “The Law of War’ in Towards New Global Strategies: Public Good and Human Rights (2007) at
183.
“1 Addington, LH (2™ Ed) Patterns of War Since the Eighteenth Century (1994) at 325.
2 Deakin, RS Battlespace Technologies: Network Enabled Information Dominance (2010) at 2 — 3.
443 (i

Ibid at 3.
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in the Hague Conventions of 1899 and 1907 which created restrictions in armed conflict and
the criteria to qualify as a combatant was defined. LOAC developed exponentially after the
advent of nuclear weapons and the accompanying threat to civilians from State action.***
After WWII, the GC’s divided armed conflict into IAC and NIAC. Targeting again changed
to exclude persons taking no active part in hostilities, including members of the armed forces
who are hors de combat. The final step in the evolution of LOAC regarding targeting is
contained in the AP’s, which introduced the concept of ‘DPH’. Armed conflict changed
dramatically after the codification of the APs, with specific reference to weaponry and the

actors involved therein.

Armed conflict has changed significantly over time, but more so from 1949, when States
drafted the GC’s. The main developments in the jus in bello after 1945 were instigated by the
ICRC.*® The GC’s predominantly regulate IAC but the AP’s of 1977 represent a response
from the international community to acknowledge the increased attacks on civilians in NIAC.
The GC’s represent the first real attempt to develop the norms of LOAC by way of a
democratic process and pluralist norms. The decision-making process was more transparent
than in the past, resulting in the inclusion of more popular opinions into the conventions. In
more recent times, the developments in LOAC reflect an attempt to regulate specific weapons
that have developed as a result of technological advancements. Fifth generation warfare will
see new dimensions and perspectives regarding the options available to military and political
commanders and will be decidedly influenced by information dominance through sustained

cyber technologies and military force.**®

“4 Wallach, EJ ‘Pray Fire First Gentlemen of France: Has 21% Century Chivalry been Subsumed by
Humanitarian Law?’ Harvard Law School National Security Journal (2013) at 434.
> Higgins, N op cit note 140 at 92.
8 Deakin, RS op cit note 187 at 4.
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Chapter 3

Contemporary Perspectives on Civilian Direct Participation in Hostilities

1. Introduction

Armed conflict, by its very nature, entails sacrifice, loss and misery.* This results from the
fact that the fundamental aim in armed conflict is to achieve a desired outcome by forceful
means.” This outcome is normally to overcome the adversary’s military potential or its will to
continue with the hostilities. The Law of Armed Conflict (“LOAC”) thus generally dictates
that all means and methods of warfare in armed conflict are permitted unless specifically
prohibited by the law.®> LOAC, however, ultimately attempts to create a balance between
military necessity and humanity, taking into account that the nature of armed conflict dictates
that humanitarian considerations can never totally displace the prescriptions of military
necessity.* LOAC is, as a result, an ideal which is developed outside of armed conflict for
application within armed conflict. Decisions in armed conflict are often instinctive, and time
sensitive without the benefit of perfect intelligence.> LOAC thus has to consider the realities
of armed conflict and incorporate realistic alternatives to achieving military objectives,
failing which the law will be ignored in practice. LOAC must, accordingly also be flexible to
react to new realities in armed conflict, but any development thereof must be adequately
reasoned and in keeping with the basic principles of LOAC. This argument excludes the
claim that armed conflict is, by its very nature, a failure of the law, and thus that there is no
law in armed conflict. | do not agree with this sentiment but LOAC must be very sensitive to
the realities of war. This is to ensure that a best case scenario is achieved and that suffering of
participants and non-participants is minimised. My evaluation of general direct participation
in hostilities (“DPH”) and civilian direct participation in hostilities (“C-DPH”) will generally

be based on the above reasoning.

! See in general Gat, A War in Human Civilization (2006) at 662.
2 Francis, D Rethinking War and Peace (2004) at 55.
¥ Henderson, I ‘Contemporary Law of Targeting: Military Objectives, Proportionality, and Precautions in Attack
under Additional Protocol I’ International Humanitarian Law Series Vol 25 (2009) at 39. It is further submitted
that this statement is qualified by the operation of the Martens Clause and other general rules of LOAC that may
prohibit certain conduct.
* Dinstein, Y The Conduct of Hostilities under the Law of International Armed Conflict (2004) at 1.
> lbid at 1-2. Corn, G & Jenks, C ‘Two Sides of the Combatant Coin: Untangling Direct Participation in
Hostilities from Belligerent Status in Non-International Armed Conflict” U.PA. J. Int’l. L. [Vol 33:2] at 314.
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States, in developing LOAC, essentially created a system of reciprocal entitlements between
them during armed conflict.® LOAC therefore functions as intended where it is grounded in
an expression and an assumption of equality of the parties involved. This system, inter alia,
addresses the protection of civilians, in various international instruments and by way of
customary LOAC.” This protection is now articulated in the Geneva Conventions of 1949°
(“GC’s”) and clearly expressed in the two Additional Protocols of 1977 (“AP’s”).° Civilians
will, however, forfeit their immunity against intentional attack for as long as they directly
participate in hostilities. The C-DPH exemption has been included in international
instruments, the military manuals of several States,”® and has been referenced in “official
statement[s] and reported practice”.*! C-DPH and general DPH is not often evaluated
together. This creates the impression that the two concepts are similar. DPH, in my view,
refers to the actions of combatants in international armed conflict (“IAC”) and possibly that
of members of the regular armed forces and members of armed groups in non-international
armed conflict (“NIAC”), what the International Committee of the Red Cross (“ICRC”)
refers to as a continuous combat function (“CCF”).** | will examine this distinction in more

detail later in this chapter.

C-DPH is more contentious than DPH, since neither the GV’s nor the AP’s™ define what
activities trigger the civilian exemption against intentional attack."* An agreed upon

definition of C-DPH has not developed, and the current practice is to assess the existence

® Gordon, S Geneva Conventions under Assault — Civilian Protection — What is Left of the Norm? (2010) at 81.

" See in general Beruto, GL (ed) The Conduct of Hostilities. Revisiting the Law of Armed Conflict 100 Years
After the 1907 Hague Conventions and 30 Years After the 1977 Additional Protocols (2007) at 62 — 63.

& The Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the
Field of August 12 1949, 75 UNTS 31; Geneva Convention for the Amelioration of the Condition of Wounded,
Sick and Shipwrecked Members of Armed Forces at Sea of August 12 1949, 75 UNTS 85; Geneva Convention
Relative to the Treatment of Prisoners of War of August 12 1949, 75 UNTS 135; and Geneva Convention
Relative to the Protection of Civilian Persons in Time of War of August 12 1949, 75 UNTS 287.

° The Additional Protocols comprise Protocol Additional to the Geneva Conventions of 12 August 1949, and
relating to the Protection of Victims of International Armed Conflicts of 8 June 1977, 1125 UNTS 3, and
Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of
Non-International Armed Conflicts of 8 June 1977, 1125 UNTS 609.

10 Australia; Belgium; Ecuador; El Salvador; India; Netherlands; United States; and Yugoslavia - Henckaerts, J
and Doswald-Beck, L (eds) Customary International Humanitarian Law (2005) at 22.

! Melzer, N Targeted Killings in International Law (2008) at 337.

2 Melzer, N Interpretative Guidance on the Notion of Direct Participation in Hostilities under International
Humanitarian Law (2009) at 12.

B3 Fenrick, WJ ‘ICRC Guide on Direct Participation in Hostilities’ (2009) 12 Yearbook of International
Humanitarian Law 287 at 292.

1 Melzer, N op cit note 12 at 12.
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thereof on a case-by-case basis.'®> The ICRC study into customary LOAC, also concluded that
a precise definition of C-DPH does not exist in either State practice or international
jurisprudence.'® This is possibly based on the fact that, arguably, the study attempts to inject
too many considerations of humanity into LOAC but this is understandable given the ICRC’s
mandate. It stands to reason that a universal definition of C-DPH would be advantageous. A
definition of C-DPH could be developed by finding compromise language between the
narrow and liberal interpretations of C-DPH. However, compromise generally leads to vague
definitions and this is undesirable. This challenge has allowed some States to exploit the
impasse by drastically changing the staffing of their armed forces and their targeting policies
and methods. States should, however, interpret C-DPH “in good faith in accordance with the
ordinary meaning to be given to its constituent terms in their context and in light of the object
and purpose of LOAC”.)" Domestic and international courts have, as a result, been called

upon to consider the meaning of C-DPH.

Any attempt to give meaning to C-DPH must be realistic taking into account the international
instruments wherein it was created but all the other relevant perspectives and reasoning
thereon must also be considered. It is thus submitted that it is beneficial to evaluate the
ethical perspectives when attempting to establish the contemporary view of civilian
protection and the circumstances when a civilian will forfeit that protection against
intentional attack. In this regard the ethical and moral justification of civilian protection and
loss thereof will be discussed. The legal perspectives on C-DPH will thereafter be evaluated
to clarify the complex issues concerning the immunity of civilians. Relevant judicial

reasoning and the Guidance on the Notion of Direct Participation in Hostilities by the ICRC*®

5 Memorandum of Understanding on the Application of LOAC between Croatia and the SFRY at para 6;
Agreement on the Application of LOAC between the Parties to the Conflict in Bosnia and Herzegovina at para
2.5; Inter-American Commission on Human Rights Case 11.137 (Argentina); U.N. Secretary-General’s Bulletin
at section 5.2; the practice of Australia; Belgium; Benin; Canada; Colombia; Croatia; Dominican Republic;
Ecuador; France; Germany; India; Indonesia; Italy; Jordan; Kenya; Madagascar; Malaysia; Netherlands; New
Zealand; Spain; Sweden; Togo; United Kingdom; United States; Yugoslavia (Henckaerts and Doswald-Beck
Customary International Humanitarian Law at 22). See also The Israeli Supreme Court concurred in Public
Committee against Torture in Israel (PCATI") v Government of Israel (2006) HCJ 769/02 available in English
from http://elyoni.court.gov.il/eng/home/index.html (last accessed on 1 May 2014) at (2006) HCJ 769/02 at para
34.

18 Melzer op cit note 13 at 41; Henckaerts and Doswald-Beck Customary International Humanitarian Law at 23.
See also See ICRC, Customary International Humanitarian Law (2005) Vol I, 173 & Vol 1l, 114.

" Melzer op cit note 13 at 41 at 41; See also Van Der Toorn, D ‘Direct Participation in Hostilities: A Legal and
Practical Road Test of the International Committee of the Red Cross’s Guidance through Afghanistan’ 17
AUSTL. Int’L L.J. 7, 17 (2010) at 18.

8 Melzer, N Interpretative Guidance on the Notion of Direct Participation in Hostilities under International
Humanitarian Law (2009).
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(“the Guidance”), the expert comment thereon and State practice will also be considered. The
United States (“US”) and Israel have not ratified the AP’s™® and the policies of these States
will, without doubt, influence the debate over the meaning of C-DPH.

C-DPH is not defined in LOAC treaty law but the concept forms a part of the principle of
distinction. The principle of distinction stipulates that civilians, as opposed to combatants,
are, inter alia, protected from the effects of military operations “unless and for such time as
they take a direct part in hostilities”.?® The rule that civilians, including children, are
protected unless they participate directly in hostilities is also part of customary international
law. Common Article 3 to the GC’s, in the English test, introduces the term ‘active
participation’ in relation to NIAC. It states that “[p]ersons taking no active part in the
hostilities...shall in all circumstances be treated humanely...”. The term ‘direct participation’
is later used with regards to the use of child soldiers in API, Article 77(2) and Article 38 of
the UN Convention on the Rights of the Child.?* These provisions stipulate that States or other
parties to IAC shall take all feasible measures to ensure that persons who have not attained
the age of fifteen years do not take a direct part in hostilities. APII, Article 13(3) uses the
word ‘direct’. The ICRC Guidance finds that the GC’s and the AP’s use different words but
that the phrase ‘participent directement’ is used consistently throughout the French texts of
each treaty, which suggests a uniform meaning of the two terms in LOAC. The ICTR in the
Akayesu Judgment held that ‘direct’ and ‘active’ “are so similar that, for the Chamber’s
purposes, they may be treated as synonymous.”? | do not agree with this interpretation as, in
my view, ‘direct’ is a more restricted term than ‘active’. The International Institute of

Humanitarian Law in San Remo’s Manual on the Law of Non-International Armed Conflict

19 See ICRC, List of State Parties to the Protocol Additional to the Geneva Conventions of 12 August 1949 and
Relating to the Protection of Victims of International Armed Conflicts (Protocol 1) available at
http://www.icrc.org/LOAC.nsf/WebSign?ReadForm&id=470&ps=P (last accessed on 1 May 2014); Int’l
Comm. of the Red Cross, List of State Parties to the Protocol Additional to the Geneva Conventions of 12
August 1949 and Relating to the Protection of Victims of Non-International Conflicts available at
http://www.icrc.org/LOAC.nsf/WebSign?ReadForm&id=475&ps=P (last accessed on 1 May 2014).

2 Article 51(3), API; Article 13(3) APII.

21 Convention on the Rights of the Child, adopted and opened for signature, ratification and accession by
General Assembly Resolution 44/25 of 20 November 1989
entry into force 2 September 1990, in accordance with article 49 available at
https://treaties.un.org/Pages/ViewDetails.aspx?mtdsg_no=1V-11&chapter=4&lang=en (last accessed on 14

January 2015).
2 Prosecutor v. Akayesu, Case No. ICTR-96-4, Judgment (Sept. 2, 1998) at para 629 available at
http://www1.umn.edu/humanrts/instree/ICTR/AKAYESU_ICTR-96-4/Judgment ICTR-96-4-T.html (last

accessed on 15 January 2015).
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of 2006% does not interpret the terms as having a substantive distinction between them and
only requires a “a sufficient causal relationship between the active participation and its
immediate consequences”. The Manual, however, distinguishes between active or direct
participation in hostilities and participation in the war effort. 1 believe that this is the
preferred interpretation and in line with the dictates of interpretation of international

instruments to give effect to the text.

2. Philosophical Arguments for the Justification of the Protection of Civilians

The intentional targeting of those persons not directly involved in an armed conflict is
inherently wrong and it is morally intuitive that civilians should be protected in armed
conflict. The ultimate aim of armed conflict is to overcome the enemy and this violence
should, in a perfect world, be directed at those that pose a collective threat. Unfortunately and
on closer scrutiny, this justification for the initial impression becomes more controversial.
Throughout history, mention has been made of ‘innocence’ and ‘harmlessness’ as
considerations for civilian immunity to attack.** It is, however, submitted that civilian
usefulness was also a major reason in determining civilian protection and this represented the
self-interest of those who were responsible for policy decisions in armed conflict. The final
consideration that influences civilian immunity from attack is the requirements of military
necessity, which, at times outweighed moral and legal considerations, and civilian immunity
was regularly and intentionally disregarded to achieve military objectives. There are several
perspectives which are derived from the literature on war ethics and just war theory relevant
to the protection of civilians. These include moral innocence, innocence as harmlessness,

responsibility, rights and personal project.

The first notion regards civilians as innocent and therefore those who are not guilty should
not be punished. Moral innocence does not, however, confer immunity for combatants from
attack in armed conflict, just as much as being morally guilty does not deprive civilians of
their protected status.” The concept is thus not always useful to distinguish combatants from

civilians as there may realistically be innocent combatants who were conscripted into military

2 Schmitt, MN; Garraway, CHB & Dinstein, Y The Manual on the Law of Non-International Armed Conflict
With Commentary (2006) at 4-5 available at
http://www.iihl.org/iihl/Documents/The%20Manual%200n%20the%20L aw%200f%20NIAC.pdf (last accessed
on 4 January 2015).

2t Shklar, JN Ordinary Vice (1984) at 24.

? Nagel, T War and Massacre (1972) at 69.
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service. The distinction between being morally innocent and morally guilty does, as a result,
not necessarily coincide with the distinction between civilians and combatants.?® Innocence

221 and civilians are thus entitled to

can, however, also be interpreted as “currently harmless
protection because they are harmless or helpless.?® Harmlessness is, however, not a valid
concept to characterise all civilians and to justify their protection. Civilians are not
necessarily harmless in armed conflict, the distinction between the harmless and harmful does

not, again, as a result, coincide with the distinction between civilians and combatants.

A further perspective on civilian protection is whether a person is responsible for military
action.?® Hartigan argues that civilian status is attained or lost by establishing whether a
person is accountable for military actions.®® A civilian must thus not be responsible for the
conduct of armed conflict, which creates an assumption of non-responsibility. This resonates
well with the idea that combatants who participate directly in hostilities are, for their part,
responsible for the conduct of armed conflict and they accordingly forfeit their protection
from attack. Boothby claims, convincingly, that civilians have a responsibility to comply with
their protected status, failing which they forfeit their protection “for such time as they take a
direct part in hostilities”.>! Walzer, on the other hand, argues that combatants forfeit their
rights to life as they acquire certain rights as combatants and as prisoners upon capture.
Civilians, on the contrary, do not have these rights and should thus not be targeted during

armed conflict.

Another argument for civilian protection in armed conflict could be made based on the idea
that military activities confer meaning to the combatant’s life.*> Combatants may be said to
have consented to participate in armed conflict and this creates a mutual right to take military
action. It is accepted that opposing parties in armed conflict will target combatants and that
their deaths in combat will incur no criminal sanctions for those responsible. This is termed

% See Best, G (1994) at 260.
" Norman, R Ethics, Killing and War (1995) at 69. Rodin, D War and Self-Defence (2002) at 84.
% Best, G Humanity in Warfare: The Modern of the International Law of Armed Conflict (1980) at 55.
2 Anscombe, GEM War and Murder in Nuclear Weapons and Christian Conscience (1961) at 49.
% Hartigan, RS The Forgotten Victims: A history of the Civilian (1982) at 90.
%! See Boothby, B ““And for Such Time As”: The Time Dimension to Direct Participation in Hostilities’ 42
N.Y.U. J. Int’L L. & Pol. 741 (2010) at 742.
% Walzer, M Just and Unjust Wars (1977) at 136.
% Smart, JJC & Williams, B Utilitarianism: For and Against (1973) at 116-117.
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as ‘the legitimate purpose’ of attacks in armed conflict.3* There is thus an internal connection
between combatancy and the prospect of being killed in armed conflict, and this could be
regarded as a meaningful and foreseeable death. This meaningfulness does not have equal
value for a civilian in armed conflict.*® Civilians, not taking a direct part in hostilities, do not
see the prospect of death in armed conflict as part of their personal project. Some civilians
may, however, directly partake in hostilities, and may even foresee death in armed conflict as
a real possibility. This reasoning is also flawed and does not account for the formal
distinction between civilians and combatants exactly because some civilians will commit

hostile acts in armed conflict.

It is submitted that the real motive for a general rule of civilian immunity results from the
concern of Parties to armed conflict for their own civilians and the harm that will result from
direct attacks upon them. Civilians are, in theory, vulnerable and it thus becomes rational to
agree that both sides grant immunity to the unarmed citizens of the other.*® This agreement is
thus based on the mutuality of the vulnerability of the civilians on both sides in a conflict.
Civilian status and their protection from attack is a complex ethical issue. The challenge is
that ethical arguments do not account for the so-called marginal cases where civilians do
directly participate in armed conflict or where civilians indirectly make a real contribution to

the war effort without actually being involved in combat activities.

3. Juridical Reasoning and State Practice on the Concept of C-DPH

Judicial decisions are strictly speaking, not a source of International Law but they do
represent “subsidiary means for the determination of rules of law,* which serve as persuasive
evidence of the state of the law”.*® These decisions, together with State practice regarding C-
DPH would thus be analysed to assess current perspectives on C-DPH in general. The courts,

and some experts, have struggled to define C-DPH and to develop an understanding thereof.*

% See Declaration Renouncing the Use, in Time of War, of Explosive Projectiles Under 400 Grammes Weight,
opened for signature 29 November / 11 December 1868, 138 CTS 297 (entered into force 11 December 1868)
preamble, reproduced in Roberts, A & Guelff, R Documents on the Laws of War (2000) at 55.

% paskins, B & Dockrill, M The Ethics of War (1979) at 225.

% Ibid at 62.

%7 See the Statute of the International Court of Justice, June 26, 1945, 59 stat. 1055, 33 U.N.T.S. 993, Article 38.
% Schmitt, MN “Military Necessity and Humanity in International Humanitarian Law: Preserving the Delicate
Balance’ Virginia Journal of International Law Vol 5, Issue 4 at 817.

% See Prosecutor v. Tadic, Case No. IT-94-1-A, Appeals Judgment, at 616 (July 15, 1999); Callen, J Unlawful
Combatants and the Geneva Conventions, 44 VA. J. Int’L L. 1025 (2004); Jinks, D The Changing Laws of War:
Do We Need a New Legal Regime after September 11?: Protective Parity and the Laws of War, 79 Notre Dame
L. Rev. 1493, 1495-1501 (2004); Kleffner, JK From “Belligerents” to ‘“Fighters” and Civilians Directly
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The Stugar case dealt with DPH and was argued in the International Criminal Tribunal for
the Former Yugoslavia (“ICTY”).’ The trial chamber defined C-DPH as “acts of war which
by their nature or purpose are intended to cause actual harm to the personnel or equipment of
the enemy’s armed forces”.** The court further concluded that acts of C-DPH include
“bearing, using or taking up arms, taking part in military or hostile acts, activities, conduct or
operations, armed fighting or combat, participating in attacks against enemy personnel,
property or equipment, transmitting military information for the immediate use of a
belligerent, transporting weapons in proximity to combat operations, and serving as guards,
intelligence agents, lookouts, or observers on behalf of military forces”.** The trial chamber
earlier held, regarding civilian status that “members of the civilian population are people who
are not taking any active part in the hostilities, including members of the armed forces who
laid down their arms and those persons placed hors de combat by sickness, wounds, detention

43
or any other cause”.

The Galic Judgment* is also applicable to C-DPH as it considered a sniping incident* where
the sniper ignored the possible civilian status of his victims. The court held that the sniper
either acted with knowledge of the civilian status of the victim, or with awareness of the
likelihood of the victim’s status.*® The court also found that a further victim*’ had been
targeted without any consideration by the sniper of her possible civilian status.*® The court
concluded that a reasonable person, in the same circumstances, should not have ignored the
possibility of a victim’s civilian status based on her clothing and the activity in which she was

engaged.”® The court thus indicated that the clothing, activity, age, or sex of the person

Participating in Hostilities—On The Principle of Distinction in Non-International Armed Conflicts One
Hundred Years After the Second Hague Peace Conference, 54 Neth. Int’L L. REV. 315 (2007); Hays Parks, W
Air War and the Law of War, 32 AFF. L. REV. 1 (1990); Schmitt, MN Humanitarian Law and Direct
Participation in Hostilities by Private Contractors or Civilian Employees, 5 CHI. J. Int’L L. 519, 522-36
(2005); Watkin, KW Combatants, Unprivileged Belligerents and Conflict in the 21st Century, 1 ISR. Def.
Forces L. Rev. 69 (2003).
“% Prosecutor v Stugar, Case No IT-01-42-A, Appeals Chamber Judgment (17 July 2008).
! Ibid at para 176-79.
*2 |bid at para 176-79.
*® Ibid at para 282.
* Prosecutor v Stanislav Galic, Case No. IT-98-29-T, Judgment 144 (Dec. 5, 2003).
*® Sniping Incident 17.
“® Prosecutor v Stanislav Galic supra at 433.
*" Prosecutor v Stanislav Galic supra at 8.
*® Prosecutor v Stanislav Galic supra 41 at 875.
*° Prosecutor v Stanislav Galic supra at 16 & 429.
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targeted is factors which should be considered in deciding whether the person is a civilian.*
The conclusion of the court was that C-DPH means acts of war which by their “nature or
purpose are likely to cause actual harm to the personnel or materiel of the enemy armed

forces”.>!

The court noted in the Kupreskic trial that the “protection of civilian and civilian objects
provided by modern international law may cease entirely or be reduced or suspended [...] if a
group of civilians takes up arms [...] and engages in fighting against the enemy belligerent,
they may be legitimately attacked by the enemy belligerent whether or not they meet the
requirements laid down in article 4(A)(2) of GCIII. Combatants and other individuals directly

engaged in hostilities are considered to be legitimate military targets.”

The Trial Chamber at the ICTY, held in the matter of Blaskic,>® that it was . . . content to
define a civilian as the opposite of a combatant”. The court further noted that “a civilian
unlawful combatant is one who takes part in hostilities, directly, for such time as he or she
does so”.> This interpretation of API, Article 51(3) is regrettable as it provides little
assistance to anyone concerned with targeting decisions in an actual armed conflict. The
reference to ‘unlawful combatant’ is also surprising and it is submitted that no such category
of person exits in armed conflict and the moral condemnation associated with the use of the
term should be avoided. O’Connell®® also argues that civilians who directly participate in
hostilities are unlawful combatants and may be prosecuted and for such participation.
Dorman®® argues that LOAC does not recognise a right to target unlawful combatants

because they are civilians and that the C-DPH rule must be applied to them.

% prosecutor v Stanislav Galic supra at para 50.

*! |bid at para 48.

%2 Prosecutor v. Zoran Kupreskic, Mirjan Kupreskic, Vlatko Kupreskic, Drago Josipovic, Dragan Papic &
Vladimir Santic, 14 January 2000 — Case No. 215 at para 12.

%% See Prosecutor v. Tihomir Blaskic, Judgement (Trial), 3 March 2000 — Case No. 216 (A); Prosecutor v.
Tihomir Blaskic, Judgement (Appeals), 29 July 2004 — Case No. 216 (B).

> See Prosecutor v. Tihomir Blaskic supra; Prosecutor v. Tihomir Blaskic, Judgement (Appeals), 29 July 2004
— Case No. 216 (B).

% 0’Connell, ME ‘Cyber Security without Cyber War Journal of Conflict and Security Law’ 17(2) 2012 at 22.

% Dormann, K Applicability of the Additional Protocols to Computer Network Attacks at 72-73 available at
http://www.icrc.org/eng/assets/files/other/applicabilityofihltocna.pdf (last accessed on 4 January 2015).
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The International Criminal Court hereafter pronounced on the Lubanga matter,>” which
related to whether “the use [of children under 15] to participate actively in hostilities”
qualified as a war crime under of the Rome Statute.”® The main issue of dispute in the
eventual judgment relates to the term “use to participate actively in hostilities”. The majority
held that “[g]iven the different types of roles that may be performed by children used by
armed groups, the Chamber’s determination of whether a particular activity constitutes
“active participation” can only be made on a case-by-case basis”.>® The dissenting judgment
concluded that it potentially risks leading to divergent assessments of the respective harms
suffered by different children. It must be remembered that API states that “[t]he parties to the
conflict shall take all feasible measures in order that children who have not attained the age of
fifteen years do not take a direct part in hostilities [...]”,®> and APII states that “children who
have not attained the age of fifteen years shall [not be] allowed to take part in hostilities™.**
This LOAC language was included in the 1989 Convention on the Rights of the Child, which
commits State-parties to “take all feasible measures to ensure that persons who have not
attained the age of fifteen years do not take a direct part in hostilities”.® The judgment,
however, fails to clarify the expression “to participate actively in hostilities” as opposed to
the expression “direct participation”.®® The court held that C-DPH cover either direct or
indirect participation. The test arrived at by the court found that the decisive factor in
deciding if “an ‘indirect’ role is to be treated as active participation in hostilities is whether
the support provided by the child to the combatants exposed him or her to real danger as a
potential target”.% The ICC Trial Chamber, in the Lubanga case, interpreted the term ‘active
participation in hostilities” as used in Article 8(2)(e)(vii),*® with specific reference to whether
sexual violence against children amounted to “active participation in hostilities”. The
majority held that ‘active participation’, under this provision of the ICC Statute, is distinct
from, and broader than C-DPH. The Court found that “[t]he use of the expression “to
participate actively in hostilities”, as opposed to the expression “direct participation” (as

found in API) was clearly intended to import a wide interpretation to the activities and roles

> Prosecutor v. Thomas Lubanga Dyilo ICC-01/04-01/06-2842 14-03-2012 4/624 SL T.

%8 Article 8(2)(b)(xxvi) and 8(2)(e)(vii).

° The Prosecutor v. Thomas Lubanga Dyilo supra at para 627.

% API, Article 77(2).

1 APII, Article 4(3)(c).

82 CRC, Article 38(2).

% The Prosecutor v. Thomas Lubanga Dyilo supra at para 627.

% Ibid at para 628.

% http://www.ejiltalk.org/direct-and-active-participation-in-hostilities-the-unintended-consequences-of-the-iccs-
decision-in-lubanga/ (last accessed on 28 December 2014).
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that are covered by the offence...”.?® The court thus distinguished between ‘direct’ and
‘active’. They Court held that “the use of the expression “to participate actively in
hostilities”, as opposed to the expression “direct participation”...was clearly intended to
import a wide interpretation to the activities and roles that are covered by the offence...” The
Court further held that “[t]hose who participate actively in hostilities include a wide range of
individuals, from those on the front line (who participate directly) through to the boys or girls
who are involved in a myriad of roles that support the combatants.”® The Trial Chamber
seems to regard ‘direct’ participation to mean involvement in front-line combat as opposed to

‘active’, which is a broader concept and includes ‘combat-related activities’.%®

The Israeli Supreme Court case of Public Committee against Torture in Israel v Government
of Israel (“PCATI”)®® provides a thorough examination of C-DPH. The PCATI decision
represented the first judicial attempt to clarify the notion of C-DPH."™ The court embraced a

»"™! The court’s extension of

broad interpretation of “hostilities,” “direct,” and “for such time.
C-DPH reiterates the broad interpretation of C-DPH by the US. The Israeli government
implemented a policy of targeted killings as of November 2000, whereby the Israeli military
eliminated those who “plan, launch, or commit terrorist attacks in Israel and in the occupied
territories against both civilians and soldiers”.” This was also termed by the government as a
“policy of targeted frustration’ of terrorism”.”® The government justified targeted killings as a

preventative measure based on the past actions attributed to the civilian.”

The Israeli parliament passed the Detention of Unlawful Combatants Law in 2002 which

defined unlawful combatants as “anyone taking part, directly or indirectly, in hostilities

® The Prosecutor v. Thomas Lubanga Dyilo supra at 627.

%7 Ibid at paras 627 & 628.

% Ibid at paras 622.

% PCATI judgment available in English from http://elyoni.court.gov.il/eng/home/index.html (last accessed on 1
May 2014).

" Ben-Naftali, O & Michaeli, K International Decision, 101 AM. J. Int’L L. 459, 462-63 (2007).

™ Schondorf, RS Editorial Comment The Target Killings Judgment: A Preliminary Assessment 5. J. Int’L Crim.
Just. 301, 302 (2007).

"2 Public Committee Against Torture in Israel v. The Government of Israel. Isr. L. Rev. Vol. 40, No.1 (“PCATI
judgment”). See also Berlin, E ‘The Israeli Supreme Court’s Targeted Killings Judgment: A Reaffrimation of
the Rule of Law During War’ Mich. ST. Int’L L. Rev. Vol 21 Issue 2 (2013) at 518.

* PCATI op cit note 69 at para 2.

" Ben-Naftali, O & Michaeli, KR We Must Not Make a Scarecrow of the Law: A Legal Analysis of the Israeli
Policy of Targeted Killings, 36 Cornell Int’L L.J. 233 at 250 (2003).

" Detention of Unlawful Combatants Law 2002, 1834 Sefer Hahukim [Laws of the Satet of Israel, Hebrew]
192.
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against the State of Israel, who is not entitled to a prisoner of war status under GCIII”. The
US has a similar category of persons termed ‘enemy combatants’,”® but this designation has
been challenged in the US.”" It is argued, however, that the term ‘enemy combatant’ has no
meaning in LOAC.”® The argument over the legality, under LOAC, of Israel’s policy of

targeted killing, ultimately resulted in this case being heard by the Israeli Supreme Court.

The Israeli government argued that the court should recognize a category of “unlawful
combatants” under the laws of war. This, it was argued, is because the members of the
terrorist organizations are party to the armed conflict and because they take an active part in
the fighting.” Their active participation makes them legitimate targets for the duration of the
armed conflict but they do not acquire combatant privilege in terms of the Geneva
Convention Relative to the Treatment of Prisoners of War or The Hague Regulations, since
they do not differentiate themselves from the civilian population or obey the laws of war. In
the alternative, it was argued that C-DPH applies in the situation and that the targeted killings

are thus legal.®

Israel has not ratified API as it was concerned that this would have awarded the Palestinian
Liberation Organization combatant status.®’ The court held® that the principle behind Article
51(3) of API had attained customary law status.®® This is interesting as APl was determined
as applicable to the conflict or the “war against terrorism” as it was described in the
judgment. The reasoning was that the armed conflict between Israel and the terrorist
organizations was “complex” and unique.?® It was thus held that the armed conflict between
an Occupying Power and rebel or insurgent groups in an occupied territory qualifies as
IAC.®

"® See the US Military Commissions Act of 2006 which refers to “unlawful enemy combatants” (Pub. L. No 109-
366, 120 Stat. 2600 (17 October 2006).
" Hamdi v Rumsfeld, 542 US 507 (2004); Rasul v Bush, 542 US 446 (2004); Rumsfeld v Padilla, 542 US 426
(2004); Hamdan v Rumsfeld, 548 US 557 (2006); Boumediene v Bush, 553 US (2008).
"8 Honigsberg, PJ Our Nation Unhinged: The Human Consequences of the War on Terror (2009) 15.
" PCATI op cit note 69 at 11.
& |bid at para 11.
8 Ben-Naftali, O & Michaeli, KR op cit note 71.
8 Berlin, E op cit note 61 at 521.
% PCATI op cit note 69 at paras 29-30.
® Ibid at para 18.
® Ibid at para 18-21, referring to Casesse, A (2" Ed) International Law (2005) at 420.
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‘Hostilities’ was held to mean ‘“acts which by nature and objective are intended to cause
damage to the army”.86 The court also took an expansive view of the term ‘direct’ to
persuade civilians to remain uninvolved in conflict. Thus a definition of direct that included
only combat and active military options would be too narrow but “expanding it to the entire
war effort would be too broad . . .”®" The Court was mindful of the fact that the whole
population indirectly participates in the war effort in modern warfare and therefore C-DPH
could not be restricted to combat and active military operations nor could the concept be
extended to the entire war effort.® This represents a functional approach and identified
guidelines and categories of persons who could be regarded as directly participating in
hostilities. The court concluded that C-DPH does not only include the person committing the
physical attack, but extends to those who ordered that attack, those who decided on the act,

and those who planned it.

The Court also pronounced on the duration of C-DPH and held that “[r]egarding the wording
‘and for such time’ there is no consensus in the international literature . . . with no consensus
regarding the interpretation of the wording ‘for such time’, there is no choice but to proceed
from a case-to-case basis”.® The loss of civilian immunity was therefore held to be forfeited
only ‘for such time’ as a civilian is taking a direct part in hostilities and the assessment
thereof must also be done on a case-to-case basis.*® The test is whether the civilians are
“performing the function of combatants,” and “[t]he function determines the directness of the
part taken in the hostilities”.”* Ben-Nafazi argues that the analysis of the temporal element is
unsatisfactory and that the court did not find a standard by which the ‘for such time’ element

is to be measured.*

% |bid at para 11.

¥ Ibid at paras 11, 28, 34 (quoting ICRC, Commentary on the Additional Protocols to the Geneva Conventions
para. 4789 available at http://www.icrc.org/LOAC.nsf/WebL ist?ReadForm&id=470&t=com at para 1679 (last
accessed on 1 May 2014).

% AP Commentary at 516, para 1679.

8 PCATI op cit note 69 at para 38.

% |bid at para 38.

°% |bid at para 35. The U.S. Navy, U.S. Marine Corps & U.S. Coast Guard, Doc. NWP 1-14M/MCWP 5-
12.1/COMDTPUB P5600.7A, The Commanders Handbook on the Law of Naval Operations, ch. 8.2.2 (July
2007) cited in Schmitt, MN op cit note 38 at 706A also notes that “[d]irect participation in hostilities must be
judged on a case-by-case basis.”. See also the Prosecutor v. Tadic, Opinion and Judgment, 1T-94-1-T, ICTY
(May 7, 1997) at 616. See also ICRC International Humanitarian Law (2005) 173, Vol I, 24. See ICRC,
Customary International Humanitarian Law (2005) Vol Il, 117.

% Ben-Naftali, O & Michaeli, KR op cit note 71 at 329..
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For this reason, a comprehensive evaluation of indications of membership in a terrorist group
was not undertaken. This, however, also meant that targeted killings are not per se illegal
under international law.*® The main consideration in targeting is the identity of the targeted
person and a balancing test must be applied between military needs and humanitarian
considerations.* This determination must be based on “well-based information” before the
civilian is susceptible to attack, and the information must be “thoroughly verified . . .
regarding the identity and activity of the civilian who is allegedly taking part in the
hostilities”.*® The Court concluded that a person who has ceased to take a direct part in

hostilities would regain his immunity from targeting.

The Court commented that it was important to differentiate between a sporadic act of C-DPH
and those persons who actively joined a “terrorist organization” and, while within that
organization, committed a series of hostile acts. Any intervals between hostile acts would not
constitute a cessation of active participation and such members did not regain their civilian
immunity during these intervals. This is because these intervals constitute transitory
interludes preparatory to the participation in the next act of hostility.*® The Court held that C-
DPH included more than just those who are involved in attacks in a single causal step. Once a
person had made an armed group his “home” and thereby commits a chain of hostilities, with
short periods of rest between them, then he forfeits his protection, until such time as they
positively disengage from the group.®’ The rest periods between hostilities was interpreted as
preparation for the next hostility.® The Court thus classified civilians who “made the
organization their home” as “members of organized armed groups” or, for all intentional
purposes, ‘combatants’. Operational and functional members of an armed group, in causa
Hamas and Fatah, were therefore legitimate objectives for targeted killings. This suggests that
there is no requirement for a hostile act to have a direct link to likely harm, or even a

proximate one. The decisive requirement is actual involvement in the armed group’s

% For a discussion of the US Targeted Killing Policy see Anderson, K Targeted Killings in U.S.
Counterterrorism Strategy and Law in Legislating the War on Terror: An Agenda for Reform at 365 - 373.
% PCATI op cit note 69 at para 23.
% Ibid at para 40.
% |bid at para 31.
%" Ibid at para 39.
% |bid at para 39.
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operational activities.”® The expansion of the term direct and the temporal element appears to

support a membership approach to C-DPH.'%

Civilians are, therefore, not absolutely protected under LOAC or domestic Israeli law due to
the C-DPH exception.'® This concept is reflected in international customary law in Rule 6
which holds that civilians are protected against attack unless and for such time as they take a

direct part in hostilities.'%?

The further requirements are that “if less harmful means can be
employed,” “a civilian taking a direct part in hostilities” should not be attacked; and “after an
attack . . . a thorough investigation regarding the precision of the identification of the target
and the circumstances of the attack upon him is to be performed”; and any harm to “innocent
civilians nearby” that results from the targeted killing “must withstand the proportionality
test”.’® Targeted killings are therefore only legal where the State is in possession of credible
intelligence that the potential target is a civilian directly partaking in hostilities; where less
drastic measures cannot feasibly be employed; an independent and methodical investigation
must be conducted after the attack to determine whether it was justified; and the state must

consider the expected collateral damage against the anticipated military advantage.***

The category of unlawful combatant was, however, not recognised in the judgment and the
court accepted the definition of “combatants” as per the Second Hague Convention
Respecting the Laws and Customs of War on Land.'® This, it was stated, is because terrorist
organizations “have no fixed emblem recognizable at a distance,” and that “they do not
conduct their operations in accordance with the laws and customs of war,” “[t]hey do not

belong to the armed forces,” and “[t]hey do not enjoy the status of prisoners of war”. 1%

The Government of Israel, after the PCATI judgment, carried out, amongst others, a targeted

killing of Mahmoud al Mabhouh on 20 January 2010 in a hotel room in Dubai. He was

% |bid at para 35.

190 Ejchensehr, KE Comment, On Target? The Israeli Supreme Court and the Expansion of Targeted Killings,
116 Yale L.J. 1873, 1875-79 (2007).

L PCATI op cit note 69 at para 23.

192 See in general Henckaerts, J & Doswald-Beck, L Customary International Law (2005).

183 PCATI op cit note 69 at para 40.

104 Berlin, E op cit note 61 at 545.

195 Second Hague Convention Respecting the Laws and Customs of War on Land and its Annex: Regulations
Concerning the Laws and Customs of War on Land, § 1, Article 1 (Oct. 18, 1907) available at
http://www.icrc.org/LOAC.nsf/full/195 (last accessed on 1 May 2014).

1% pCATI op cit note 69 at para 25.
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thought to have been involved in the kidnapping and killing of two Israeli soldiers in 1989.
His function during that period appeared to be restricted to the procurement and
transportation of weapons to Hamas militants in Gaza.'®” The Government of Israel probably
accepted that al Mabhouh could be targeted because he was ‘making the group his home’

within the scope of the ICJ test.'%

The US interpretation of C-DPH is important as this State has been involved continuously in
contemporary armed conflict. The US interprets C-DPH narrowly when considering their
own military contractors and civilian employees but interprets the concept broadly when
targeting irregular enemy fighters. These two interpretations are equally based on a
membership approach.’® In order to protect the military’s civilian employees and
contractors, the US has thus argued in favour of a narrow interpretation of C-DPH. The

foundation of this opinion is the Commentary to API,**°

which seems to require a “direct
causal relationship between the activity engaged in and the harm done,” and the acts must be
“intended to cause actual harm.” In 2000 the US defined C-DPH as “immediate and actual
action” in armed conflict likely to cause harm to the enemy.'** The US Department of
Defense Law of War Working Group maintained that C-DPH will occur when there is
geographic proximity of service provided to units in contact with the enemy, proximity of
relationship between services provided and harm resulting to the enemy.'*? The US policy

thus seems to create general protection from attack for US members of the armed forces,

107" Associated Press, Hamas Aide: Leader Murdered in Dubai Smuggled Weapons’, Gulf News (online), 3
March 2010 < http://gulfnews.com/news/qulf/uae/crime/hamas-aide-leader-murdered-in-dubai-smuggled-
weapons-1.591338> (last accessed on 1 May 2014); CNN World, Dubai Police Chief: Mossad Should Be
‘Ashamed’ Over Hamas Killing available at http://articles.cnn.com/2010-02-
28/world/uae.murder.probe_1_mabhouh-mossad-dubai-hotel? s=PM:WORLD (last accessed on 1 May 2014).
108 See Lawati, AA “Israel likely to admit assassinating Al Mabhouh in Dubai’ Gulf News (online), 27 December
2010 available at http://gulfnews.com/news/gulf/uae/crime/israel-likely-to-admit-assassinating-al-mabhouh-in-
dubai-report-says-1.736482 (last accessed on 1 May 2014).

19 See Int’l Comm. of the Red Cross, Summary Report: Direct Participation in Hostilities under International
Humanitarian Law 11 (2003) available at
http://www.icrc.org/Web/eng/siteeng0.nsf/htmlall/participationhostilities-L OAC-311205/ (last accessed on 1
May 2014) at 3 (“[I]t was said that treating certain civilians as more ‘civilian’ than other could eventually
undermine the general protection afforded to civilians as such.”).

119 1CRC, Commentaries on the Protocols Additional of 8 June 1977 to the Geneva Conventions of 12 August
1949 (1987). See also Sandoz, Y, Swinarski, C and Zimmerman, B (Eds) Commentary on the Additional
Protocols (1987).

1 Message from the President Transmitting Two Optional Protocols to the Convention on the Rights of the
Child, S. Treaty Doc. No. 106-37 (2000) available at 2000 WL 33366017 at 41.

"2 Int’] & Operational Law Dep’t, The Judge Advocate General’s Legal Center & School, U.S. Army, 2 Int’l &
Operational Law 1-10 Civilian Protections in Armed Conflict (Sept. 2006), quoted in Cdr. Albert S. Janin,
Engaging Civilian-Belligerents Leads to Self-Defense/Protocol | Marriage, 2007-Jul. ARMY LAW. 82, 89
(2007).
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similar to that of UN Peacekeepers, by declaring that there are no lawful combatants in the

war on terror, and that all hostile acts against the US armed forces constitute war crimes.**®

This interpretation, as it relates to C-DPH of civilian employees and contractors, is supported
by US Colonel (Retired) W Hays Parks, an LOAC expert, who argues™* that API requires an
act similar to that of military operations or combat to qualify as C-DPH. This is corroborated
by Schmitt, who states that the civilian must be informed that his participation was
“indispensible to a discrete hostile act or series of related acts.” This interpretation sets a high

threshold for civilians or contractors to directly participate in hostilities.

The US, however, also desires to justify the targeting of irregular fighters and accordingly
also supports a broad interpretation of C-DPH. On June 8, 2006, US armed forces killed Abu
Musab al-Zargawi.'*® Zargawi was the leader of Al Qaeda in Irag™'® and was targeted because
of his command role and not based on possible future acts of hostilities. This is an expansive
interpretation of Article 51(3) of Additional Protocol Il of 1977* (“APII”) as the targeting
was done based on status and not behaviour. In November 2002, the United States (“US”)
used an unmanned aerial vehicle (“UAV”) to target Qaed Salim Sinan al-Harethi, an al
Qaeda leader, in Yemen.™® The UN Special Rapporteur requested that the US provide
justification for the killing of al-Harethi. The US argued that inquiries related to military
operations conducted during armed conflict do not fall within the mandate or jurisdiction of

the Special Rapporteur.”119

113 See Rome Statute of the International Criminal Court op cit note 48, at article. 8(2)(b)(iii) (establishing as a
war crime acts of “[i]ntentionally directing attacks against personnel . . . involved in a humanitarian assistance
or peacekeeping mission in accordance with the Charter of the United Nations™).

1% Hays Parks, W Part IX of the ICRC Direct Participation in Hostilities Study: No Mandate, No Expertise, and
Legally Incorrect, 42 N.Y.U. J. Int'L L. & Pol. 769, 828 (2010) at 828.

15 Knickermeyer, E & Finer, J ‘Insurgent Leader al-Zarqawi Killed in Iraq’ Wash. Post (June 8, 2006) available
at http://www.washingtonpost.com/wpdyn/content/article/2006/06/08/AR2006060800114.html (last accessed
on 1 May 2014).

116 See Finer, J & Shamari, H ‘Zarqawi Lived After Airstrike” WASH. POST (June 10, 2006) at A01 available at
http://www.washingtonpost.com/wpdyn/content/article/2006/06/09/AR2006060900473.html (last accessed on 1
May 2014).

7 protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims
of Non-International Armed Conflicts (APII), Article 13(3), 1125 U.N.T.S. 609.

8 printer, Jr. NG The Use of Force Against Non-State Actors Under International Law: An Analysis of the
U.S. Predator Strike in Yemen’ 8 UCLA J. Int’L L. & Foreign Aff. 331, 335 (2003).

19 Special Rapporteur on Extrajudicial Executions, Use of Force During Armed Conflict, in UN Special
Rapporteur on Extrajudicial Executions Handbook 11 (2010) (quoting the response of the government of the
United States to the letter from the Special Rapporteur, Asma Jahangir, to the Secretary of State dated
November 15 2002) available at
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In 2010, the legal advisor to the US State Department, Harold Koh, stated that “[w]hile we
disagree with the ICRC on some of the particulars, our general approach of looking at
“functional’ membership in an armed group has been endorsed not only by the federal courts,
but also is consistent with the approach taken in the targeting context by the ICRC in its
recent study on C-DPH. This includes, but is not limited to, whether an individual joined with
or became part of al Qaeda or Taliban forces or associated forces, which can be
demonstrated by relevant evidence of formal or functional membership, which may include
an oath of loyalty, training with al Qaeda, or taking positions with enemy forces”.*?°

In 2002, a US UAV targeted three men near an abandoned Mujahedeen complex located near
Khost in Afghanistan. A Pentagon spokesperson acknowledged that there were no
intelligence indicating that the men were al Qaeda members but that there was ‘no initial
indications that these were innocent locals’.*** The attack at Zawhar Kili was a ‘signature
strike’ whereby a UAV targets “groups of men who bear certain signatures, or defining
characteristics associated with terrorist activity, but whose identities aren’t known”.*? The
accessible evidence suggests that the majority of drone strikes have been signature strikes,'?*
as opposed to ‘personality strikes’ where there is a ‘high degree of confidence’ concerning

the identity of the target.*

Civilians found to be participating directly in hostilities against the US are exposed to
potential “prosecution for violations of domestic and international law they may have
committed”.*® Civilians taking a direct part in hostilities generally do so while “failing to

distinguish themselves from the civilian population” in order to benefit from “civilian

http://www.extrajudicialexecutions.org/application/media/Handbook%20Chapter%201%20Use%200f%20Force
%20During%20Armed%20Conflicts5.pdf (last accessed on 1 May 2014).

120K oh, HH ‘The Obama Administration and International Law’ (Speech delivered at the Annual Meeting of the
American Society of International Law, Washington DC, 25 March 2010)
http://www.state.gov/s/l/releases/remarks/ 139119.htm (last accessed on 1 May 2014). See also Nauman, JP
‘Civilians on the Battlefield: By Using U.S. Civilians in the War on Terror, Is the Pot Calling the Kettle Black?’
Nebraska Law Review, Vol 91, Issue 2 at 479.

21 Gifton, J ‘A Brief History of Drones’ The Nation (7 February 2012) available at
http://www.thenation.com/article/166124/brief---history---drones# (last accessed on 1 May 2014).

122'K laidman, D Kill or Capture: The War on Terror and the Soul of the Obama Presidency (2012) at 41.

2 Cloud, D ‘CIA Drones Have Broader List of Targets’ Los Angeles Times (5 May 2010) available at
http://articles.latimes.com/2010/may/05/world/la-fg-drone-targets---20100506 (last accessed on 1 May 2014).
124 Columbia Law School Human Rights Clinic The Civilian Impact of Drones (September 2012) at 8.

125 Melzer op cit note 13 at 83 - 84; Roberts, A The Civilian in Modern War (009) at 41. Melzer, N op cit note
11 at 329; Telman, DAJ ‘Introduction: Targeting in an Asymmetrical World” 46 Val. U.L. Rev. 697 (2012) at
697 — 728 available at http://scholar.valpo.edu/vulr/vol46/iss3/1 (last accessed on 15 July 2014).
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protection against direct attack”. This is a violation of LOAC prohibition against perfidy.*?°

The US accordingly created military tribunals,**’

(“MCA”) of 2006 and 2009,'* has attempted to criminalize C-DPH. The first attempt by the

and through the Military Commissions Act

US to criminalize C-DPH was established via the penal code implementing regulation for the
military commissions,**® which was created by executive order.*® This early attempt at
establishing military commissions was invalidated by the US Supreme Court in Hamdan v.
Rumsfeld in 2006."*" The initial attempt was followed by the introduction of the MCA of
20063 and thereafter 2009. The US, in this regard, prosecuted and convicted Omar Khadr
for C-DPH. He was charged with murder in violation of the law of war for killing a US
soldier with a hand grenade during a battle between US forces and al Qaeda and affiliated
fighters. The charge against Khadr alleged that he used a conventional weapon while he

participated in a conventional battle in response to an assault by US forces.'*?

In contrast to US practice, the UK Manual on the Law of Armed Conflict states that
“[w]hether civilians are taking a direct part in hostilities is a question of fact”.®* It further
states that civilians taking an indirect part in hostilities “are at risk from attacks on those
objectives since military objectives may be attacked whether or not civilians are present
(subject to the rule of proportionality).” The 1998 Report on the Practice of Zimbabwe states
that “civilians will lose their protection if they actively assist or actively become engaged in
military operations . . . A lot, however, will depend on the degree of involvement”. The
Report of the Practice of Chile states that Chile “takes a very broad view of what acts are
considered to constitute support to military action, and as a result lead to the loss of civilian

status and protection”. The Indian Army Training Note of 1995 states “so long as an

126 Melzer op cit note 13 at 85.

127 proclamation No 7463, 66 Fed. Reg. 57, 833 (Nov. 13, 2001).

128 See 10 U.S.C. §§ 948a—950w (2006 & Supp. 11 2009); see also Jonathan Hafetz, Redefining State Power and
Individual Rights in the War on Terrorism, 46 Val. U. L. Rev. 843, 849 (2012)

12932 C.F.R. at 11.6 (2005).

30 proclamation op cit note 122.

B 548 U.S. 557 (2006).

132 Military Commissions Act of 2006, 10 U.S.C. §§ 948a—950w (2006).

13 Defense Motion to Dismiss Charge | for Failure to State an Element of the Offenses in Violation of Due
Process at 1, United States v. Khadr (Military Comm’n Guantanamo Bay, Cuba July 11, 2008) available at
http://www.defense.gov/news/Khadr%20D071%20-%20Motion%20t0%20Dismiss%20-20Due%20Process.pdf
(last accessed on 1 May 2014).

3% Ministry of Defence, The Manual of the Law of Armed Conflict (2004) at 5.3.3 in Rogers, APV ‘Direct
Participation in Hostilities: Some Personal Reflections’ Military Law and the Law of War Review 48/1-2 (2009)
at 149.
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individual, may it be soldier or civilian is directly contributing towards furtherance of the war

effort, he is deemed to be at war”.}®

4. Overview of the ICRC's Expert Process
The ICRC has been delegated by State Parties to the GC’s and the AP’s™* and the Statutes of

the International Red Cross and Red Crescent Movement®®’

with the “guardianship” of
LOAC.™*® The ICRC is a neutral and independent humanitarian organisation mandated by
States to promote and campaign to enhance the understanding and knowledge of LOAC. The
ICRC mandate does not include legislative authority as only States enjoy the right.*® The
ICRC,**® in cooperation with the TMC Asser Institute instigated a multi-year study in an
attempt to clarify C-C-DPH. This process comprised of five informal expert meetings in The
Hague and in Geneva between 2003 and 2008.*** The study included 50 academic, military,
humanitarian, governmental and non-governmental experts, who all attended in their personal
capacities.*? The project incorporated questionnaires, reports, background papers, and five
expert meetings. The study only deals with C-DPH in so far as it has bearing on the
evaluation of ‘targeting and military attacks’. It does not deal with ‘detention or combatant

immunity’.**® The ensuing debate informed the Guidance™* on the notion of direct

participation in hostilities under LOAC.'*

35 Henckaerts, J and Doswald-Beck, L (Eds) Customary International Humanitarian Law (lInternational
Committee of the Red Cross, 2005) Vol 1 at 3; Melzer, N op cit note 12 at 109.

136 See Articles 9 of Geneva Conventions I-111 and Article 10 of the Geneva Convention IV. See also Common
Article 3, CG’s.

37 Adopted by the 25" International Converence of the Red Cross at Geneva in October 1986 and as amended
in 1995 and 2006 available at http://www.icrc.org/Web/eng/siteeng0.nsf/htmlall/statutes-movement-
220506/$File/Statutes-EN-A5.pdf (last accessed 1 May 2014); see also the discussion by Barnidge, RP (ed)
Liberal Way of War: Legal Perspectives (2012) at 116.

138 See in general Williamson, JA ‘Challenges of Twenty-First century Conflicts: A Look at Direct Participation
in Hostilities” Duke Journal of Comparative & International Law Vol 20:457 at 458.

139 Hays Parks, W op cit note 110 at 796.
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It was already apparent before the meetings started that that the experts held conflicting
opinions regarding the interpretation of C-DPH. Some of the experts were partial to a more
restrictive interpretation of C-DPH,*® relating actual combat operations with direct
participation in hostilities.*” The opposing and minority view reflected a more liberal

interpretation,**®

which anticipated a view which involves all conduct that functionally
corresponds to that of regular armed forces. This conduct incorporates the actual conduct of
hostilities and the planning, organising, recruiting and logistical functions.**® The
commentary on API takes the middle road and states that “to restrict this concept to combat
and active military operations would be too narrow, while exte